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PREFACE. 



The advantages of the catechetical method of impart- 
ing instruction are so universally acknowledged that 
no apology is needed for the present work ; a few pre- 
fatory remarks as to its contents and general object 
may not, however, be out of place. 

It consists of a collection of such questions in the 
papers set by the Incorporated Law Society at the 
Final Examinations as are applicable to the law as 
amended by the Supreme Court of Judicature Act, 
1873; with the answers carefully collated from the 
Leading Cases, Text Books, and Acts of Parliament, 
and also such similar additional questions and answers 
as the Editors have thought it advisable to add. 

Its object is to introduce the Student to his Final 
Examination, for which it is presumed he has already 
prepared himself by the careful perusal of those 
works which form the Articled Clerk's usual course 
of study. The most fitting introduction to that exa- 
mination, at which the questions are not selected from 
any given books, appears to the ^Editors to be a collec- 
tion of those hitherto asked. 

The questions on Equitable Interests and matters 
formerly cognizable by the Caurt of Chancery, follow 
the order of Smith's " Manual of Equity." Those on 
Torts and Contracts are not disposed according to the 
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arrangement of any text-book) but ar'd grouped with 
reference to the several matters to which they relate ; 
and those on Property Law are arranged, so far as 
practicable^ iti the order in which the subjects are 
considered in Stephen's Commentaries. 

After much consideration, the Editors have, as fei 
rule, omitted the references whence they haVe taken 
the answers ; for, although the addition of such refer- 
ences would, no doubt) greatly add to the value of the 
work, they would also much increase its bulk, and, 
consequently, its price. A list of the authorities con- 
sulted will be found after the Table of Statutes. 

As, from experience, it has been found that the 
incidents of a particular case fix themselves, with the 
principle involved, upon the memory, when the study 
of a text^book will fail to convey to the student an 
accurate idea of the same principle, the Editors have 
stated briefly the facts of those leading cases which 
they think ma}* be advantageously used as illustrating 
general principles. 

That their book is far from being so complete or 
accurate ss they wish, the Editors are fully conscious, 
and as they desire it to be as useful to students as it 
can be made, they will be glad to receive any sugges- 
tions which may tend to increase its value. 

RF.L 
E. A. S. 
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vAioKou, ui nas suppuseu tu exisi. luose wno sunerea 
wrongs in respect of which no appropriate writ existed 
applied for redress to the King in Council, who re« 
ferred the matter to his Chancellor. Thence grew up 
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2 THE PRINCIPLES OF THE LAW. 

a practice of applying to the Chancellor directly, who 
took upon himself to apply an immediate remedy by 
ordering and compelling the defendant to do what he, 
the Chancellor, in equity and in conscience thought 
right that he should do. The origin of equity is 
matter of history. 

State the distinction between law and equity. 
The former adjudicates in rem, the latter in per- 
eonara. 
How may *' equity'' he defined f 
Equity jurisprudence, in the specific- and technical 
sense of the term, as contra-distinguished from natural, 
abstract, and \miversal equity, and from law and the 
statutory jurisprudence of the Court, may be described 
to be a portion of justice, or natural equity, not em- 
bodied in legislative enactments or in the rules of the 
Common Law, yet modified by a due regard thereto, 
and to the complex relations and convenience of an 
artificial state of society, and administered in regard 
to cases where the particular rights in respect of which 
relief is sought come within some general class of 
rights enforced at law, or may be enforced without 
detriment or inconvenience to the community, but 
where, as to such particular rights, the Courts of Law 
could not, or originally did not, clearly afford any 
relief or adequate relief, at least not without circuity 
of action or multiplicity of suits, or could not make 
£uch restrictions, adjustments, compensations, qualifi- 
cations, or conditions as might be necessar}% in order 



GENERAX MAXIMS OF EQUITY. 3 

to take due care of the rights of all who are interested 
in the property in litigation. 

Whatwerethethree principal cases in which theCcmrt 
of Chancery granted relief y as stated by Lord Goke i 

They were covin, accident, and breach of confidence. 

Mention some of the principal heads of the Court's 
equitable jurisdiction. 

Mistake, fraud [actual and constructive], legacies, 
donaiiones mortis causd trusts and trustees, specific 
performance, account, administration, mortgages, ap- 
portionment and contribution, partnership, election, 
satisfaction, partition, injunctions, infants, lunatics, 
and married women. 

Whal are the peculiar objects of the equitable juris- 
diction of the Court t Give, exempli gratiA, instayices 
under each head. 

(1.) Accident^ as where public stock directed by 
will to be set apart to answer an annuity is reduced 
by Act of Parliament, equity will interfere, by decree- 
ing the deficiency to be made up against the residuary 
legatees, on the ground of accident ; (2.) Fraud, as 
where a trustee commits a breach of trust ; and (3) 
Trust, as where a use is engrafted on a use, which 
the Statute of Uses cannot operate upon, but is a mere 
benefit or trust in equity. 

In what cases lias the Court no jurisdiction, or 
declines to exercise it ? 

The Court has no jurisdiction as to those classes of 
rights which could not be judicially ienforced without 

B 2 



4 THE PRINCIPLES OF THE LAW. 

occasioning a greater general mischief or inconveni- 
ence than that which results from leaving them to be 
disposed odnforo conacientice. 

State a few of the generaZ maxims of equity juris^ 
pi^dence, and explain shortly {he meaning of each. 

1. " Equity will not suffer a right to be without a 
remedy/' This is the first maxim, and lies at the 
very foundation of a large proportion of equity juris- 
prudence. But from the preceding definition of equity 
jurisprudence, it will be seen that it must be regarded 
as referring exclusively to rights which come vdthin 
a class of rights enforced at law, or capable of being 
judicially enforced, without occasioning a greater de- 
triment to the public than would result from leaving 
them to be disposed of in foro conscientioe. There 
are, therefore, some rights capable in themselves of 
being enforced with propriety, but, in respect of which, 
neither Common Law nor equity gave any remedy. 

2. "Equity follows the law." Thus, in the con- 
struction of equitable estates, equity adopts the rules 
of law applicable to legal estates. So equity will, in 
all cases, allow the rules of law to govern, and the 
course of law to proceed, as far as it can, without 
sacrificing claims grounded on peculiar circumstances, 
rendering it necessary for equity to interfere. 

3. " Vigilantibus non dormientibus sequitas sub- 
venit." The meaning of this is, that equity discount 
tenances laches, so that although it is a maxim that 
equity will not suffer a right to be without a remedy 
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yet equity will refuse to interfere where a party has, 
for a long and unreasonable time, acquiesced in the 
assertion of adverse rights. 

4. " Where there is equal equity, the law must pre- 
vail" (page 6). 

6. "Equality is equity, or, equity delighteth in 
equality " (page 7). 

6. "He who comes into equity must come with 
clean hands." Thus, he who seeks relief on the ground 
of fraud, must not have been guilty of wilful parti- 
cipation in that fraud. 

7. "He who seeks equity must do equity." For 
instance, equity will not set aside an usurious trans- 
action, except upon the terms that the borrower will 
pay the lender what is bondjide due to him. 

8. " Equity looks upon that as done which ought to 
be done" (page 8). 

9. " Qui prior est tempore potior est jure." This 
maxim applies only where the equities are in all other 
respects equal Thus, amongst equitable mortgagees, 
he who has the prior title has the stronger right 

10. " Equity imputes an intention to fulfil an obli- 
gation.'* Thus, a distributive share under an intestacy 
is often regarded as a satisfaction of a covenant by the 
intestate that a relative shall receive a gross sum on 
his death. 

11. " Equity acts in personam" (page 8). 

What %8 the rule in equity as to time, barring, or not 
barring relief against fraud i 
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Under the old Statute of Limitations equity would 
grant relief, notwithstanding the time fixed bj the 
statute had expired, where it would hare been in- 
equitable to have allowed the statute to be a bar ; as 
where a person perpetrated a fraud, which was not 
discovered till the statutory bar applied at law. This 
is an instance of those cases in which equity does not 
follow the law, the presence of concealed fraud justi- 
fying a departure from the maxim. And it is ex- 
pressly enacted by 3 & 4 Will. IV. c. 27, s. 26, that in 
every case of concealed fraud the right of the person 
to bring a suit in equity shall be deemed to have first 
accrued at the time when such fraud might with 
reasonable diligence have been first discovered. 

Equity ia said to follow the law. Does it not eome^ 
tifjies go beyond the law as in the case of trusts execur 
tory t Wliat are they ? 

It does.* Trusts executory are trusts raised by a 
stipulation or direction to make a settlement upon 
trusts which do not appear to be formally and finally 
declared by the instrument creating them. Equity 
endeavours, in construing such trusts, to carry out the 
presumable intention of the settlor or testator, and 
may thus be said *^ to go beyond the law." 

Give an instant of the application of the maodm 
that *' Where there is equal equity the law must pre- 
vail.'* 

This maxim was applied in the leading case of 
Bassett v. Nosworthy, in which a Bill was filed by an 
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heir-at-law against a person claiming as purchaser 
from a devisee under the Will of his ancestor to dis- 
cover a revocation of the Will, and the defendant 
pleaded that he was a purchaser for valuable consider- 
ation bond fide without notice of any revocation : the 
plea was held good, and upon proof of it the bill was 
dismissed. 

Does equality mean equity t How is this exempli^ 
fisd in the case of a joint purchase i 

It is a maxim that Equality is Equity, or that 
Equity delighteth in Equality. This is exemplified in 
the case of a joint purchase, for if two or more pur- 
chase an estate, and pay the money in unequal pro- 
portions, or if they pay it in equal proportions, but the 
purchase is for the purpose of some joint undertaking, 
they will be considered in equity as tenants in 
common, not as joint tenants {Lake v. Qihsoriy 1 L. C. 
£q. 177). Equity always leans strongly against Joint 
tenancy, as it is attended with the right of survivor- 
ship, and it is considered more equal for each to have 
an absolutely equal share, or a share proportionate 
to the amount of the purchase-money advanced, than 
for each to have merely an equal chance of having 
the whole. 

Wha/t is meant by the equitable doctrine of construe^ 
live conversion t 

That money directed to be employed in the purchase 
of land, and land directed to be turned into money, 
are in general regarded as that species of property into 
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which they are directed to be convei*ted. For equity 
looks upon that aa done which ought to he done. The 
leading case on this subject is Fletcher v. AshimTner^ 
where real estate having been ordered to be sold it 
became personalty, and went accordingly (1 L. C. Eq. 
741). 

Explain the meaning and effect of the maxim that 
" Equity acts in personam, the law acting in rem," 

The meaning of this maxim is that a court of equity 
always acted primarily in personam, and could there- 
fore, where a person against whom relief was sought 
was within the jurisdiction, make a decree for specific , 
performance wherever the property might be situated. 
Courts of law, on the other hand, could only adjudicate 
in rem, A good illustration of this maxim is to be found 
in the case of Penn v. Lord Baltimore, where the 
plaintiff and defendant being in England had entered 
into {irticles for settling the boundaries of two pro- 
vinces in America, Pennsylvania, and Maryland, and 
the plaintiff sought a specific performance of the arti- 
cles. The principal objection was that the property 
was not of the jurisdiction of the Court, and it was 
decided that the plaintiff was entitled to specific per- 
formance of the articles, for, though the Court had no 
original jurisdiction on the direct question of the 
original right of the boundaries, the property being 
abroad, yet that did not at all matter as the suit was 
founded on the articles and the Court acted in per* 
sonam (2 L. C. Eq. 767). 
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If the vendor dies before payment of tjie purchase 
money, to whom is it payable ? 

To his personal representatives ; for real estate con- 
tracted or articled to be sold is considered or reputed 
a^ money: and equity considers that as done which is 
agreed to be done. 

What is the meaning of the expression " a conver- 
sion out-androut ?" 

A conversion " out-and-out " is a conversion so abso- 
lute in its terms as to change the nature of the pro« 
perty to all intents and purposes whatsoever, and not 
merely for the purposes of the will As where a tes- 
tator clearly indicates his intention that the produce 
of the sale of his real estate shall be regarded as per- 
sonalty, not only for the particular purposes of the 
will, but also, on the failure of those purposes, as 
between his real and personal representatives. 

What is the law thai governs contracts : and as a 
general rule can a contract that is void by the law of 
the country where it is made be enforced here f 

Contracts are generally construed according to the 
law of the place in which they were made ; and, as a 
general rule, a contract will not be enforced, unless it 
is valid both by the law of the country in which it 
was made and by the law of the country in which it is 
sought to be enforced. 

How may equity jurisprudence be divided? 

I. Remedial ; II. Executive ; III. Adjustive ; IV. Pro- 
tective, irrespective of disability, and V. Protective in 
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favour of persons under disability. The sixth division, 
called Auxiliary which was ancillary to the jurisdis- 
diction of the Courts of Law, no longer exists in con- 
sequence of the provisions of the Supreme Court of 
Judicature Act, 1873. 

What are the general heads of remedial equity f 
Accident, mistake, and fraud, which may be either 
actual or constructive. 

Accident. 

In what cases faUing under the head ofa,ccident is 
relief afforded in equity ? 

In such unforeseen and injurious occurrences as are 
not attributable to mistake, neglect, or misconduct; 
if it can be granted with full justice, aiid Courts of Law 
originally could not afford adequate relief. 

Wha;t is the relief given in equity against occi- 
denti 

The relief granted is, putting the parties in the 
same position as nearly as may be, as they would have 
been in but for the accident As, if stock directed by 
will to be set apart to answer an annuity is reduced 
by Act of Parliament equity will decree the deficiency 
to be made up against the residuary legatees. Also, 
in the case of destroyed, lost, or suppressed deeds; 
and in certain cases of defective executions of 
powers, &c. 

If an estate he sold for a certain sum ofrnoney and 
am, annuity for the life of the vendor, and the vendor 
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dies hefoi^e the receipt of any of the annuity, will 
equity grant his representatives any relief f 

It will not, for the vendors death is not an accident 
as remediable in equity, but an occurrence which 
might have been foreseen and provided against. 

A. gives a bond to B. to secure payment of a debt 
Th^ bond is lost. Has B. any, cmd what, means to 
compel the payment of it ? 

He may compel payment by the same means by 
which he might if the bond were not lost. 

WUl the Court relieve agavnst the defective execution 
of a power, and on what general pri/ndples t 

In the absence of any countervailing equity, relief 
will be granted where the defect is not of the very 
essence of the power, and the defective execution was 
occasioned by accident and is in favour of a charity, 
or of purchasers, creditors, or a wife or legitimate 
child, or an intended husband. 

When will equity grant relief in the case of the non* 
. execution of a power ? 

Only where the power is coupled with a trust, or 
the non*execution was prevented by fraud. In other 
cases the Court will not relieve, for it would be inter- 
fering with the donee's discretion in regard to the 
exercise of the power. In Harding v. Olyn^ the lead- 
ing case on this subject, a testator by his will gave 
personal property to his wife, but did desire her, at or 
before her death, to give the same unto and amongst 
such of his own relations as she should think most 
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deserving and approved, it was decided that the wife 
was only intended to take beneficially during her life, 
and that so much of the property not disposed of in 
accordance with the power ought to be divided equally 
amoDgst such of the relations of the testator as were 
his next of kin at the time of his wife's death. (2 L. C. 
Eq. 789.) 

Mistake. 

Define mistake as remediable i/ii equity. 

It is an act which would not have been done, or an 
omission which would not have occurred, but from 
ignorance, forgetfulness, inadvertence, mental incom- 
petenccy surprise, misplaced confidence, or imposition. 

What ia the dietinction adopted by the Court in 
granting relief under the head of mistake, between a 
mistake in a moMer of law and a mistake in a TruxMer 
of fact. 

Ignorantia facti excusat, ignorantia juris non 
excusat. 

Ignorantia legis non excusat. Does this rnxjoim of 
law apply to equity i State any one or more in- 
stances of cases that occur to you. 

This maxim holds good in equity, except in 
cases of imposition, &c. Thus, where two or more 
are bound by a bond, and the obligee releases one, 
supposing, through mistake of law, that the other 
would remain liable, the obligee will not be relieved. 
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So if a donee of a power of appointment execute it 
by deed, -without inserting a power of revocation and 
new appointment, under the mistake that such appoint- 
ment would be revocable without, he can not obtain 
relief 

WiU the Court relieve against a mietaJce of a 
matter of law t 

In regard to such a 'mistake, the maxim, Igwh 
rantia legis rum excueaU applies, and the Court will 
not grant relief, except where the mistake is one of 
title, arising from ignorance of a principle of law of 
such constant occurrence as to be understood by the 
community at large ; this gives rise to a presumption 
that there has been some undue influence, misrepre- 
sentation, &c., exercised, so as to entitle the party to 
relief. 

WiU equity relieve against acts performed under 
mistaken notions of fact i 

Ignorantia facti excusat, and relief will be granted 
when the mistake is unilateral, and the fact was 
material to the act or contract, and was not doubtful 
from its own nature, and was a fact which would not 
be ascertained by such diligence or care as is usual in 
transactions of the like nature, and of which the other 
party was under a legal obligation to inform the mis- 
taken person. 

Suppose a man to have failed to express what he 
intended to express by his will, or by a deed, does the 
Court give effect to the intention if it can be proved i 
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la there any difference between law and equity in 
such a matter f Explain the difference, if there is any. 

As to wills, equity will rectify a dear mistake or omis- 
sion in a will, if it is apparent on the face of the will. 
But parol evidence is in general inadmissible, except in 
certain cases of mistake in the name or description of 
a devisee or legatee. As to deeds, where by mistake 
an instrument inier vivos is not what the parties 
intended, or there is a mistake in it other than a 
mistake in law, and the mistake is clearl}"- made out 
by satisfactory evidence, or is admitted, or is evident 
from the nature of the case, or from the rest of the 
deed, equity will rectify the mistake ; a voluntary deed 
can only be reformed with the consent of the donor. 
At law, parol evidence is inadmissible to disannul, 
substantially add to, subtract from, qualify or vary a 
written instrument; but cases of accident, mistake, 
and fraud are in equity exceptions to this rule. 

In cases of mistake in a written instrument does 
it make any difference in the relief granted whether 
the defendant is one of the parties to the deed, or his 
heir, or devisee, or a purchaser from him, with or 
without notice of the mistake ? 

Equity only interferes as between the original 
parties and those claiming under them in priority, as 
heirs, devisees, creditors, voluntary grantees, purchasers 
with notice, &c. As against bond fde purchasers for 
value without notice, equity will not relieve, because 
they have an equal equity. 
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Define actucd fixiud. 

It is something said, done, or omitted by a person 
with the design of perpetrating what he must have 
known to be positive fraud. 

Give some instances in which the Court will set 
aside a deed or contract^ and state the grounds on 
which the Court acts in such instances. 

Equity will set aside a deed or contract when 
entered into with infants, idiots, lunatics, persons 
excessively drunk, or under extreme terror, &c, on 
the ground of actual fraud. It will also set aside 
contracts in restraint of marriage generally, or in re- 
straint of trade generally, or contracts involving 
champerty or Tnaintenance, post obit bonds given by 
expectant heirs and the like, on the ground of con- 
structive fraud, or as being against public policy. 

Vniai will amount to fraud in a purchaser in not 
apprising the vendor of any advance of which the 
latter is ignorant ? 

If he does not disclose any material fact, which the 
vendor could not be expected to discover by using 
ordinary care. But, as a general rule, a purchaser 
is not bound to communicate his knowledge of the 
value of the property to the vendor; for it is the 
business of the latter to know, and sufficiently to 
estimate, the worth of his own property. Thus, if 
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A., knowing that there is a mine in the land of B., of 
which he knows B. to be ignorant, should conceal his 
knowledge of the fact, and enter into a contract to 
purchase the estate of B. for a price which the estate 
^ is worth, without considering the mine, the contract 
would be good. 

In what cases will the Court set aside a sale for 
inadequa^cy of price t 

Mere inadequacy of price, or any other inequality 
in the bargain, does not of itself constitute a ground 
to avoid it. But there may be such an inadequacy as 
to shock the conscience and amount to conclusive 
evidence of imposition or undue influence : and gross 
inadequacy, coupled with other ingredients of a 
suspicious nature, will furnish the most vehement 
presumptions of fraud ; as if the party injured is not 
allowed time for deliberation, but is importunately 
pressed ; or, if he is an illiterate person, or of weak 
understanding. 

If A. obtains the conveyance of an estate from B, 
by fraud, 'and A. sells the estate to a purchaser, wiU 
equity relieve B. and set aside such conveyance a/ad 
annul the sale to the purchaser ? State i/n what case 
the Court uould or would not do so. 

The Court would annul the sale to the purchaser 

if he had notice, actual or constructive, of the fraud. 

But it would not do so, if the purchaser bought bond 

fide, without notice, and for valuable consideration, 

for " where there is equal equity the law must prevail" 

r s 
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How far is the maxim, Caveat emptor, carried by 
the Court for specific performaiice ? Does it v)arrant 
misrepresentation or artifice in a vendor to procure 
a coTdracti State the principles upon which the 
Court proceeds. 

The maxim applies where there has been no misre- 
presentation or artifice to disguise the thing sold, but 
the vendor has made use of expressions of praise or 
affirmations of value, which amount merely to an 
expression of his own opinion, and not to an asser- 
tion, of an independent fact. It bj no means war- 
rants any misrepresentation or concealment on his 
part, and if he misrepresent any material fact so 
as to mislead the purchaser, or conceal any material 
fact which, from the nature of the case, he must have 
known, and which the purchaser could not be ex* 
pected to discover with ordinary care, the purchaser 
can obtain relief on the ground of fraud 

Suppose a man to have obtained a legal ownership 
by fraud, on what principle of jurisdiction, and in 
what way, does the Court enforce the right of the per- 
son defrauded against Hie fiuudulent legal title i 

The Court will declare the person who is guilty of 
the fraud to be a trustee for the person defrauded, and 
compel him to convey the legal estate to him. On the 
equitable principle, that equity will not suffer a right to 
be without remedy, the Court will never allow a per- 
son who has obtained the legal estate by fraud to set 
up his legal title against a superior equitable claim. 
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Define C07i8tru<Aive fraud : and between what parties 
standing in a fiduciary relation are contracts and 
gifts liable to be set aside f 

Constructive frauds are acts or omissions which 
operate as virtual frauds on individuals, or if generally 
permitted would be prejudicial to the public welfare, 
and are not clearly resolvable into mere accident or 
mistake, and yet may have been unconnected with any 
selfish or evil design. 

Contracts and gifts between parent and child, 
guardian and ward, solicitor and client, doctor and 
patient, trustees and their cestuis que trustent are 
liable to be set aside on the ground of constructive 
fraud. 

How does the Court look on a transaction between 
father and son just of age, or just after he has come of 
age, on a consideration of love and affection t 

The Court looks upon such a transaction with a 
considerable amount of jealousy, and will require the 
father to show that the child was really a free agent, 
and had adequate and independent advice. 

Wliat does the CouH usucdly require to establish the 
validity of a purduise from an expectant heir ? 

The purchaser must show either (1) that a full con- 
sideration was paid, or (2) that the bargain was fully 
made known *to and approved by the person to whose 
estate the expectant heir hoped to succeed. This 
onusprolanli has been in no degree altered by the 
Act as to sales of reversions (31 Vict. c. 4), for it is 
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carefully limited to purchases "made bond fide with- 
out fraud or unfair dealing," and leaves undervalue 
still a material element in cases in which it is not the 
sole equitable ground for relief {Ayleaford v. Morris, 
L. R 8 CL 484; 28 L. J. 541 ; 42 L. J. Ch. 546; 21 
W. R. 424), 

When is a dettlement said to be a fraud on the hue- 
hand' 8 marital rights t 

Where a woman in contemplation of marriage with- 
out the- privity of her intended husband, makes a set- 
tlement to her separate use, or a conveyance in favour 
of persons for whom she is under no moral obligation 
to provide, it is a fraud on the husband's marital rights, 
and will be set aside in equity. 

Lady Strathmore, during her engagement with Mr. 
Grey, conveyed and assigned her property to trustees 
for her separate use, with his approbation. After- 
wards hearing that another gentleman, a Mr. Bowes, 
had fought a duel on her account, she marred ^im,^and 
he had no notice of the settlement. 

In the leading case of Strathmore v. Bowes, this 
settlement was established, for it was made by Lady 
Strathmore with the consent of Grey, her then intended 
husband, and not during the course of a treaty for mar- 
riage with Bowes, whom she afterwards married, and it 
was, therefore, not a fraud upon him (I L. C. £q. 325). 

Pending the treaty for a marriage, can the lady and 
gentleman alienate their resi^ective properties without 
the consent of the other i 

G 2 
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The lady cannot do so^ as such an alienation hy her 
is, as above stated, a fraud on her husband's marital 
rights. But the«same reasons do not apply with equal 
force to a conveyance made under similar circum- 
stances by the intended husband, as it can hardly be 
presumed that the marriage was contracted by the 
wife in expectation of becoming entitled to dower. 
The intended husband can therefore alienate his estate. 
, A. makes a voluntary settlement of his estate and 
Hien enters into an agreement for value to sell it : wiU 
equity compel sj^ecific performance of the agreefment f 

Specific performance will be compelled at the suit 
of the purchaser : but equity will not give its aid to a 
voluntary settler to enable him to complete a contract 
for sale against a purchaser. 

When is a conveyance of property deefmed fraudu- 
lent as against creditors or purchasers, and what is 
tlie effect of such a conveyance as respects the party 
making it ? 

In consequence of 13 Eliz. c. 5, conveyances made 
with an actual intent to defraud creditors, even if made 
for valuable consideration to a purchaser with notice, 
and also voluntary conveyances or assignments of any 
real or personal property which is liable to the pay- 
ment of debts, are void as against erditors. And 
under 27 Eliz. c. 4, voluntary conveyances are void 
as against subsequent purchasers for value, whether 
with or without notice ; as between the parties ^them- 
selves, however, such conveyances are good. 
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Are there any and what causes of fraud against 
which equity will not relieve f Suppose the paHies 
are in pari delicto, what maaim guides the Court ? 

Fraud as a general rule is always a ground for relief 
in equity, but relief will not be granted in favour of 
a person who has been guilty of wilful participation 
in the fraud (unless the fraud is against public policy, 
and public policy would be defeated by allowing it to 
stand), for " he who comes into equity must come with 
clean hands." It is also a maxim of law, not opposed 
to any equity, that in pari delicto mdior est conditio 
possidentis. 

If a donee of a general power of appointment over 
a fund exercises the power, can his creditors daim the 
fund against the appointee and purchasers froftn 
himt 

If the donee of a general power appoint in favour of 
a stranger, such appointment (unless made bond fide 
and for value) will be deemed a fraud upon his cre- 
ditors, who will in equity become entitled to the money 
in the hands of the appointee, A purchaser from the 
appointee will be in no better condition, unless he 
purchased without notice and for valuable consider- 
ation. 

In the case of vchmtary giji by deed inter vivos, 
upon whom, if the gift be afterwards challenged by the 
donor, will the burden of proof fall, and what must be 
shown to set the deed aside f State the rule. 

The burden of proving the transaction to be fair 
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• 

falls on the person taking the benefit. Proof that the 
donor knew and understood what he was doing, shows 
such fairness : unless the donor stood in a confidential 
relation towards the donee, for then further proof of 
how the intention was produced must be given. If 
proper proof be not given equity will set aside the gift 
on the principle of public policy. In Huguenin v. 
Baseley, Mrs. Huguenin, the plaintiff, whilst a widow, 
constituted the defendant her agent, and he undertook 
the management of her property and affairs : and she 
afterwards executed a voluntary settlement in favour 
of him and his family. Mrs. Huguenin having now 
married, this suit was brought by her and her husband 
for the purpose of setting aside the settlement ; and it 
was decided that the settlement should be set aside a» 
obtained by undue influence and abused confidence in 
the defendant as an agent undertaking the manage- 
ment of her affairs, upon the principles of public policy 
and utility applicable to the relation of guardian and 
ward (2 L. 0. Eq. 462). 

Between what relationa does the rule apply, and 
against whoni principaUy does the Court seek to prO" 
tect the owner of the property ? 

The rule applies between parent and child, guar- 
dian and ward, trustee and cestwi que trust, attorney 
and cUent, &c. The Cburt protects the owner of the 
property against those having an influence over him. 

State some cases in which a party, not having 
actual notice, will he held to have constructive notice, 
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SO as to affect hivi in a court of equity, the same as if 
he had received actual notice. 

In equity, notice to the agent is notice to the prin- 
cipal, since it would be a breach of trust in the former 
not to communicate the knowledge to the latter. And 
whatever is sufficient to put a party upon inquiry is, 
in equity, held to be good notice to bind him. Thus, 
notice of a lease will be notice of its contents. In 
Le Neve v. Le Neve, lands in Middlesex were settled 
by a deed which was not registered. Many years 
afterwards, they were settled on a second marriage, 
and that settlement was duly registered, but the agent 
of the person taking the lands under the second set*- 
tlement had notice of the first ; it was decided that 
the object of the Register Act being only to secure 
subsequent purchasers and mortgagees against jmor 
secret conveyances and fraudulent conveyances, the 
former settlement should he 'preferred because of the 
notice, and that notice to an agent or trustee is notice 
to the principal (2 L. C. Eq. 23). 

Wmi a party, who has attested the execution of a 
deed, be held by a court of equity, from that drcvrni^ 
stance, to be affected with notice of the contents of such 
deed! 

The mere fact of attesting the execution of a deed 
will not fix the witness with notice of its contents. 
(Dart, V. & P. 799.) 

In construction of the Registry Acts of Anne and 
Geo, 2, whereby a registered deed takes priority of one 
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unregistered^ what relief will a court of equity affoi'd; 
if the party knew of the unregistered deed / 

His title 'will be postponed and made subservient 
to the title of the party whose deed is not registered ; 
for the object of the Registry Acts is only to secure 
subsequent purchasers and mortgagees against prior 
secret conveyances and incumbrances^ as decided in 
Le Neve v. Le Neve. 

State what contra^ and conditions in restraint of 
trade are void, and in what causes such contracts and 
conditions may be enforced. 

Those in general restraint of trade are Toid, as 
tending to discourage industry, enterprise, and just 
competition. But a person may, for reasonable con- 
sideration, restrain himself from carrying on a trade 
in a particular place, or with particular persons, or for 
a reasonably limited time. So a person may lawfully 
sell a secret in his trade or business, and restrict him- 
self from using the secret. The defendant, in Mitchell 
V. Reynolds, had assigned to the plaintiff a bakehouse 
and had executed a bond not to carry on the trade within 
the parish for a period of five years under a penalty of 
£50. The action was brought on the bond,* and the 
defendant pleaded that it was void at law ; but it was 
held to be good, as it only restrained the defendant 
from trading in a particular place, and was on a 
reasonable consideration ; but it would have been 
otherwise if, on no reasonable consideration, or to 
restrain a man from trading at all (1 Sm. L. C. 356). 
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-4., supposing he has a right so to do, enters imto a 
wivtten agreemeTU for sale of an estate to B,, which 
estate belongs to C, can B., under any circitmstaTices, 
obtain specific performance against A, and C ? 

Only if C. were aware of the sale, and permits A. 
to enter into the contract ; for where a person, know- 
ing himself to be the owner of property, permits 
another to sell it as his 'own, to a third person, who 
purchases under the supposition that the vendor has 
a good title, the real owner will not be allowed to 
assert his title to it. 



LBOAGIES AND D0NATI0KE8 MORTIS GAITSA. 

What is the eqwitahle principle upon which a legatee 
is entitled to proceed against an execulor i 

That he is a kind of trustee for the legatee, and 
this forms a universal ground of equitable inter- 
ference; and because the interposition of the Court 
may be required to obtain a discovery, account, or 
distribution of assets. 

If a legacy is left to a person for a particular 
purpose, which ccmnot be effected, what wUl become 
of the legacy t 

The fact that it cannot be effected will not prevent 
the legacy from vesting in the donee. So that if a 
bequest be to, or in trust for, a legatee to apprentice 
him, or the like, it is an absolute gifb to the legatee ; 
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and if be dies before it is so applied, it belongs to his 
representatives. 

Where a legacy is charged on real and personal 
estate, and the legatee dies before the day of payTnent, 
how is the legacy treated ? 

If the legacy is made payable on an event personal 
to the legatee (for instance, on his attaining twenty- 
one), and he dies before that event happens, the legacy 
is not to be raised out of the land, as it is presumed 
that testator intended the legatee to have it only on 
the happening of the event But if it is made pay* 
able on some event not referable to the person of the 
legatee, but to the circumstances of the estate out of 
which it is to be paid (for instance, after the decease 
of a prior tenant for life of the estate), the legacy is 
vested, and must be raised, notwithstanding the 
legatee's death, for it is presumed that testator in- 
tended the legatee to have it at all events, and merely 
postponed the payment for the convenience of the 
estate. 

Is a pecuniary legatee entitled to interest, and, if 
so, from what time, and at what rate^ where tio tim^ 
or rate is mentioned i/n the will i 

He is, from a year after the death, at the rate of 
£4 per cent, per annum. 

In what causes will the Court allow interest on a 
l^9<^» payable at a future time,, when interest is not 
given by the will i 

Where the testator was the parent of, or stood in 
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loco parentis to the legatee^ and there is no other pro- 
vision for maintenance^ even though the legacy be 
contingent. And when the legacy is to be paid at 
twenty-one, or on marriage, and the age is- attained, 
or the marriage takes place, in the testator's lifetime, 
the legacy will be payable at his decease, and carry 
interest from that period. 

Fr(ynb what time does the interest of a legacy given 
by a parent to his child com/mence ? 

The child has a right to the interest of the money 
from the testators death. 

Define the principles which guide the Court i/a the 
construction of wills and legacies. 

In deciding on the validity and interpretation of 
purely personal bequests the Court implicitly follows 
the rules of the Civil Law as formerly recognised in 
the ecclesiastical courts, but as to the validity of devises 
and legacies charged on land it generally follows the 
rules of the Common Law, and as far as possible it is 
guided by and endeavours to carry out the intention 
of the testator. 

Defme a donatio mortis caus&, and stcUe in what 
particulars it differs from, and in whai it resembles^ 
a legacy. 

A donatio mortis causd is a gift of personal property 
made by one who is in peril of death, evidenced by a 
manual delivery of the property itself, or the means of 
obtaining possession of it, and conditioned to take 
effect in the event of the donor not recovering from 
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his existing disorder, and not revoking the gift before 
his death. 

It differs from a legacy in (1), taking effect mb rrvodo 
from the delivery in the donor's lifetime, and being 
therefore incapable of proof as a testamentary act in the 
Probate Court, and (2), requiring no assent of the exe- 
cutor or administrator to perfect the donee's title. It 
difiers from a gift iifder vivos, and resembles a legacy 
in (1), being revocable during the donor's lifetime; (2), 
being capable of being made to the wife of the donor; 
(3), being liable for the donor's debts on a deficiency of 
assets ; and (4), being subject to legacy duty. 



EXPRESS TRUSTS. 

Define a trust. 

A trust) when used in the sense of an equitable 
interest) is a beneficial interest in, or ownership of, 
real or personal estate, unattended with the possessory 
and legal ownership. 

A man irvay he owner of a thing in equity when 
another man is owner at law. What is the meaning 
of the eqwvtohle ownership; how does it operate, arid 
how does the Court give effect to it t 

The meaning of a man having the equitable owner- 
ship of a thing is, that he has the beneficial interest 
therein without being entitled to the possessory or 
actual ownership thereof This is in fact identical 
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with a trust as before defined, and is such an interest 
as was formerly recognised by tlie Court of Chancery 
alone. Now by the S. C. J. Act, 1873, it is enacted 
that the Court shall take notice of all equitable estates 
and rights in the same manner as the Court of Chan- 
cery recognised them, and shall have the same juris- 
diction as the Court of Chancery had for enforcing 
equitable rights. The Court, therefore, though it will 
still recognise the legal right of the trustee to the 
possession and receipt of the rents and profits of the 
estate will also assert its equitable jurisdiction, and by 
acting in personam, compel him to perform his trust, 
and account to his cestui que trust, who is the equit- 
able owner, for everything he receives by virtue of 
such legal possession. 

State the different kinds of trusts and in what 
respects the legal differs fr&m the equitable interest 
in the subject Tnatter of the trust. 

Trusts may be divided into three kinds: express, 
iw/pliedy and constructive. For the answer to the 
latter part of the question see last answer. 

How far will the Court construe words of recom/- 
Tnendation or request as crealing a trust by irapli" 
cation t 

Words of recommendation or request will create a 
trusty provided (1) that the object and the property 
which is to form the subject of the supposed trusts 
are certain and definite, and (2) that it appears, from 
the whole context of the will, the conduct of the 
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testator, the situation of the parties, and the probable 
intent, that the words were intended to be iTnpera- 
live. Thus, in Harding v. Olyn, a testator gave per- 
sonal property to his wife, but did desire her, at or 
before her death, to give the same amongst such of 
his own relations as she should think most deserv- 
ing; and it was held that the wife took beneficially 
for her life only, and that so much of the property as 
was not disposed of, according to the power, ought to 
be divided equally amongst such of the relations of 
the testator as were his next of kin at lus wife s death 
(2 L. C. Eq. 946). 

If a testator devises real estate to A., and by an 
unattested writing communicated to A., after the tes- 
tator* s death, informs A, that the testator had made 
the devise in full confidence that A. would devote the 
real estate to charitable uses, will a court of equity 
pei^mit A. to retain the estate for his own use ? 

This will depend, on the question whether or not, 
so far as appears on the face of the Avill, A. is in- 
tended to take the beneficial estate. If it does so 
appear, A. may retain the estate to his own use, for 
the estate being well devised by the will, the informal 
declaration of trust not communicated to A. in the 
lifetime of the testator will be inadmissible in evi- 
dence to prove a trust. If it does not so appear, but 
the testator devised the estate to A. in such language 
as to pass the legal estate and not the equitable, in 
fact, stamps A, unth the character of trustee, though 
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not defining the particular trusts, in this case also 
the informal declaration will be inadmissible to prove 
what were the trusts intended. A-, however, will not 
be entitled to retain the beneficial interest himself, 
but, while the legal estate passes to him, the equitable 
will result to the heir at law, or residuary devisee, 
if one. 

Define trusts executed and trusts executory^ and 
state if there is any, and what, difference in their 
construction. 

Trusts executed are those which are formally and 
finally declared by the instrument creating them. A 
trust executory is one raised by a stipulation or direc- 
tion to make a settlement upon trusts which are indi- 
cated in, but do not appear to be formally and finally 
declared by the instrument containing such stipulation. 

In the case of trusts executed, equity puts the same 
construction on technical words as that which is put 
by law on limitations of legal estates. In the case of 
trusts executory, equity considers the apparent intent 
to be collected from the whole instrument rather than 
the strict import of technical terms. Thus in the case 
of Lord Olenorchy v. BosvUle, testator devised real 
estates to trustees upon trust, upon the happening of 
the marriage of his granddaughter, A. P., to convey the 
said estates with all convenient speed to the use of tKe 
said A. P. for life, remainder to her husband for life, 
remainder to the issue of her body, with remainders 
over; and it was held that though A. R would have 
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taken an estate tail had it been the case of an im- 
mediate devisee, yet, that the trust being executory, it 
was to be executed in a more careful and accurate 
manner, and that a conveyance to A. P. for life, re- 
mainder to her husband for life, with remainder to 
their first and every other son, with remainder to the 
daughters would best serve the testator's interest (1 
L. C. Eq. 1). 

What trusts wUl equity enforce, and what trusts 
wUl it not enforce i 

Equity will enforce a trust where it is executed, or 
where it is raised by will, although it be a voluntary 
trust ; but it will not enforce a mere voluntary execu- 
tory trust raised by a covenant or agreement unless 
for valuable consideration. Thus, it was decided in 
Ellison V. Ellison, that the assistance of the Court 
cannot be had without consideration, to constitute a 
^2sty cestui que trust, as upon a voluntary covenant to 
transfer stock ; but if the legal conveyance is actually 
made constituting the relation of trustee and cestui 
que trust, as if the stock is actually transferred, though 
without consideration, the equitable interest will be 
enforced (1 L. C, Eq. 223.) 

State some cases in which courts of equity will sup^ 
port a voluntary conveyance ; and in what cases the 
Court will set such a conveyance asidcy and when wUl 
the Court refuse to interfere ? 

If the conveyance is complete, so that no act remains 
to be done to give full effect to the title, equity will 
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enforce it thioughout against the party making it, and 
his representatives, although it be merely voluntary. 
But the Court will not enforce any imperfect gift intea* 
vivos, or any executory trust raised by a covenant 
or agreement) or defective or imperfect conveyance, 
unless it is founded un valuable consideration (see 
Ellison V. Ellison). The Court will set aside a volun- 
tary gift, if the person to whom fit is made is 
unable to establish that the gift was made voluntarily 
and deliberately, and with full knowledge of its 
effect ; and if there is any relation between the donor 
and donee, the gift will be avoided, however unim- 
peachable the transaction would have been if no such 
confidence had existed (see Huguenin v. Baseley, 
2 L. C. Eq. 556). So, also, voluntary conveyances are 
void against creditors and purchasers, and will be set 
aside. But the Court will not interfere where the 
voluntary grantee has conveyed to a bond fide pur- 
chaser for valuable consideration, before the ho^nd 
fide purchaser from the voluntary grantor acquired 
his title, nor between two voluntary grantees, where 
each conveyance was bond fide. 

If a man conveys an estate to trustees upon trust 
to sell, and pay his debts, v/iU the Court, at tlve in- 
sta/ace of a creditor, compel the performance of the 
trust 1 

A trust created in favour of creditors is, to a cer- 
tain extent, an exception to the general rule above 
stated^ that the Court will enforce a trust when it is 
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executed, even in favour of volunteers; for it has 
been repeatedly held, that a legal transfer of property 
to trustees for the payment of the debts of the owner, 
without the knowledge or concurrence of the cre- 
ditors, does not invest creditors with the character of 
ccstuis que b^ustenty but amounts merely to a direction 
to the trustees as to the method in which they are 
to apply the property for the benefit of the oivner, 
who alone is regarded as the cestui que trusty and can 
vary or revoke the trusts at pleasure. The Court, 
therefore, will not, at the instance of the creditors, 
who are looked upon as mere strangers, compel the 
performance of the trust. But where the trust has 
been in any way acted upon, or has been communi- 
cated to the creditors, it can no longer be revoked by 
the settlor. 

In the absence of (lie usual receipt clause^ when can 
« purchaser now pay his purchopc money without 
being bound to see to its applii.ation i 

A purchaser is not bound to see to the application 
of his purchase money when he makes the payment 
bond fide, unless the contrary is expressly declared by 
the instrument creating the trust ; for it is enacted by 
22 & 23 Vict. c. 35, that the receipt of any person to 
virhom any purchase money is payable upon any trust 
shall eifeciually discharge the purchaser paying the 
same. 

Will equity recognise any pei^iod of time as a limi- 
tation to a suit against a trustee who is charged with 
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fraud in the eocecution of his trust; and is there prac^ 
tically any, arul what distinction to the rule ? 

As long as the relation of trustee ejid' cestui que 
trust is acknowledged to exist, lapse of time can con- 
stitute no bar to proper relief for the cestui que trust. 
But where this relation no longer exists, and time or 
long acquiescence have obscured the nature of the 
trust, the Court will refuse relief, upon the ground of 
lapse of time and inability to do complete justice. 



IMPLIED TRUSTS. 

What is an implied trust ? 

An implied trust is a trust founded on an unex- 
pressed but presumable intention. 

What is a resvZtin^f trust i Give an instance. 

A resulting trust is one that results or returns for 
the benefit of the settlor or his representatiyes ; for 
instance, where property is given upon trust, and the 
trusts fail by reason of the failure of the objects or 
purposes, or of the illegality or indefinite nature, of 
the trusts, there is a resulting trust of such property 
to the person creating the trust, or to his heir or 
legal representatives. 

When property is given upon trusts which fail^ 
either in the whole or partially, by deaths^ or by Ule^ 
galityy or vndefiniteness of the trusts themselves, or 
when they are finally fulfilled without exhausting tht 

D 2 
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property^ to whom does the resulting trust of such 
remaining property belong ? 

There is a resulting trust of such property, or of so 
much thereof as remains unexhausted, to the person 
creating the trust, or to his heir or legal personal 
representatives, unless there is sufficient evidence or 
presumption of a contrary intention. 

Where a conveyance or transfer of property, real or 
personal, is made without consideration, but upon trust 
of which no distinct use or trust is stated, to whom will 
the implied trust devolve t 

There is in this case also a resulting trust to the 
settlor or his representatives, real or personal, accord- 
ing to the nature of the property. 

Land i^ directed to be sold, money is directed to be 
laid out i/n land. How does this affect tiie devolution 
of the properties and when does the conversion take 
placet 

Under the equitable doctrine of conversion stated 
above, the land is regarded as money, and the money 
as land ; the former therefore will devolve as personal, 
the latter as real estate. This conversion takes place 
from the date of the deed directing the conversion, or 
in the case of a will from the death of the testator. 

Devise of land in trust for sale to pay debts. After 
the payment of the debts in full there is a surplus. Who 
is entitled to it t 

The heir-at-law of the testator is entitled to the sur- 
plus. For where real estate is directed to be sold for 
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<»ertain purposes, so much of the estate or the produce 

thereof as is not effectually disposed of by the will 

results to the heir. 

This is not a conversion " out-and-out" as explained 

above, but only for a limited purpose. 

If Tnoney is directed by a testator to be laid out in 

land for particular purposes, and these purposes should 

fail of taJdng effect, does it belong to the heir or next of 

kini 

Where money is bequeathed to be laid out in land, 

the same principle applies as where land is directed 

to be converted into money : the conversion will operate 
only so far as the will disposes of the land into which 
it is to be converted : therefore on the failure of the 
purposes of the conversion, the produce of the fund, 
or the fund itself, will result to the next of kin. 

A, purchases and pays for a freehold estate, which is 
conveyed by the vendor to B, C. parchjoses and pays for 
Government stock, which is transferred into the name of 
2). Is there a restdting trust in both or eiUier of these 
cases in favour of A. or C. upon simple proof of the 
payment of the purchase money by him f 

There is a resulting trust of the freehold estate in 
favour of A-, and also of the stock in favour of C. 

. For as decided in the case of Dyer v. Dyer, '* the clear 
result of all the cases, without a single exception is^ 
that the trust of a legal estate, whether freehold, 
copyhold, or leasehold, whether taken in the names of 
the purchaser and others jointly, or in the names of 
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Others without that of the purchaser, whether in one 
name or several, whether jointly or successive, results 
to the man who advances the purchase-money/' And 
this doctrine applies to personalty as well as realty, 
as in the case of purchase of stock in the name of a 
stranger. If the advance of the purchase-money by 
the real purchaser does not appear on the deed, or 
even if stated to have been made by the nominal 
purchaser, parol evidence is admissible to prove by 
whom it was actually made. And this notwithstand- 
ing the Statute oi Frauds which requires declara- 
tions of trust of freehold to be in writing, for this 
is a trust resulting by operation of law, and trusts of 
that nature are expressly excepted from the statute 
(1 L. C. Eq. 165). 

A purchases an estate and takes a conveyance of it in 
the name of G, his son. Is there a resvUing trust to A f 

Where a purchase is made by a parent in the name 
of a child there vnil primd facie be no resulting trust 
for the parent, but on the contrary a presumption arises 
that an advancement was intended. This was clearly 
laid down in Dyer v. Dyer, where copyholds being 
granted to A. and B. his wife, and C. his younger son, 
to take in succession for their lives and the life of the 
survivor, and the purchase money being all paid by A. 
it was held that C. was not a trustee of his life interest 
for. A. but took it beneficially as an advancement from 
his father. 
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CONSTRUCTIVE TRUSTS. 

De^ne a constructive trust as distinguished from 
express or implied trusts, and state some of the instances 
i/ih which it arises. 

It is one raised by construction of equity, in order 
to satisfy the demands of justice without reference to 
any intention of the parties. Thus, where a person 
who is only joint owner acting hond fide permanently 
benefits an estate by repairs or improvements, a trust 
may arise in his favour in respect of the sum expended. 
So where a person lawfully in possession under a defec- 
tive title has made permanent improvements, if relief 
is asked by the true owner, equity will compel him to 
allow for such improvements, for he who seeks equity 
must do equity. 

What lien has a vendor on the estate after convey- 
ance for hie unpaid purchase-money ^ and how is such 
lien affected if the vendor take a separate security for 
euch v/npaid purchase-money ? 

This is an instance of a constructive trust : the 
vendor has a lien on the property in equity : that is, 
a hold upon it for the satisfaction of the purchase 
money ; and, to the extent of the lien, the purchaser 
becomes a trustee for the vendor. The mere taking of 
a security is not a waiver of the lien, but according to 
the circumstance of each case and the nature of the 
security it may be evidence of relinquishment, the 
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proof, however, being upon the purchaser. As a 
general rule the taking of a mere personal security 
will not be an abandonment of the lien, though if the 
vendor take a totally distinct and independent security 
the lien is lost {Mackreth v. Symmons, \ L. C. Eq. 
263). 

// a trustee of renewable leaseholds renews the lease 
ill his own name and for his own benefit, what view 
of tlie transaction will the Court take when the matter 
comes before it i 

He will be considered a trustee of such renewed 
interest for his cestui qvbe trust, even though the lessor 
may have refused to grant a renewal to the cestui que 
trust So in the case of Keech v. Sandford, which is 
the leading case on the doctrine of constructive trusts, 
the lease of Romford Market had been bequeathed to 
B. in trust for an infant. B., before the expiration of 
the term applied to the lessor for a renewal of the 
lease for the benefit of the infant, and this was refused. 
B. then got a lease made to himself, and on this suit 
being brought by the infant to have the lease assigned 
to him it was decided that B. was a trustee of the 
lease for the infant, and must assign the same to him 
(1 L. C. Eq. 39). 

TRUSTEES. EXBGUTORS, AND PERSONS STANDING IN A 

FIDUCIART POSITION. 

When a trustee who has been appointed by deed and 
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hri8 accepted the trust refuses to a/sty what is ilve proper 
course to he pursued to obtain an execution of the 
trust i 

Application should be made to the Court to compel 
the trustee to perform the trust: and this the Court 
will oblige him to do, for a trustee having accepted 
t^e trust cannot without the consent of the cestui que 
trust or of the Court denude himself of the character 
of trustee, till he has performed the trust. 

Explain the meaning of the maxim that equity will 
not allow a trust to fail for ward of a trustee. Give 
an instance of its applicalion. 

Whenever a perfect trusty or even an imperfect trust 
if supported by a valuable consideration, has once 
attached and is not extinguished hj the countervailing 
equity of a bond fide purchaser for valuable consider- 
ation without notice, or other person having conflicting 
equity, nor has otherwise ceased to exist, the Court 
will follow the legal estate and decree the person in 
whom it is vested to execute the trust. 

For instance, if the individuals named as trustees 
fail, whether by death, incapacity, or refusal to act 
the Court will provide a trustee : and if no trustees 
are appointed at all, the Court assumes the office in 
the first instance. 

Are trusteesy as such, entitled to any, and what, 
allowance for expenses or loss of time, or either of them / 

They are not allowed any remuneration for their 
services without some provision for that purpose, but 
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they are entitled without any express provision to 
defray out of the trust-funds expenses legitimately and 
properly incurred. 

WTien a trustee invests part of the trust property on 
a security nx)t within his authority and makes a profit, 
and in other like investments sustains a loss, how is 
the a,ccount to be taken f 

Against the trustee ; that is to say, he will have to 
account for all the interest which he ought to have 
made, and would have made, by the Investment of the 
property on proper security : and he will also be ac- 
countable for any gains beyond the amount of such 
interest as above mentioned, which he has actually 
made with the trust property. He will not be allowed 
to set off the profit against the loss. 

State the principle upon which the Statute of Limi- 
tations cannot he pleaded by a trustee in bar to the 
claim of his cestui que trust. 

Time will not run against an express trust : and by 
the S. C. J. Act, 1873, it is expressly enacted that no 
claim of a cestui qne trust against his trustee for any 
property held on an express trust or in respect of any 
breach of such trust, shall be held to be barred by any 
Statute of Limitations (s. 25). 

Ti'ustees of a settlement, made previous to the mar- 
ridge of John with Sarah, have power to seU real 
estate, nvith the consent of John and Sa/rah, during 
their joint lives, or with the consent of John during 
his life, if he should survive Sarah, John dies in 
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the lifetvme of Sarah, Can the trustees exercise the 
power? 

The trustees cannot exercise the power, because the 
death of John destroyed the power : since, where the 
consent of two or more persons is required, the death 
of one of them destroys the power, for the consent of 
the survivor will not satisfy the words of the power. 

If a trustee pays money under a power of attorney 
fromti a persan, who, at the time of payment, was dead, 
or had revoked the power, will the trustee v/nder any, 
and if any what, circumsta/nces he liable to repay the 
Tooneyi 

He will not be liable if he paid the money bond 
fide, without notice of the avoidance of the power; 
for it is enacted by the statute 22 & 23 Vict. c. 35, 
that no trustee making any payment, or doing any 
act horad fide, in pursuance of any power of attorney, 
in ignorance of the death of the person who gave the 
power, or of his having done some act to avoid it 
shall be liable for the money so paid or the act so 
done. 

Is there any, and if any what, difference between 
the rule of law and the rvle of equity, with respect to 
a debt due from an executor to a testator, whose will 
appoints hvm executor i 

Yes, the rule of law was in direct conflict with the 
rule in equity : at law, if a creditor appointed his 
debtor executor of his will, the appointment would 
crperate as a release of the debt ; for the debt was a 
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chose in action, and a man could not either solely or 
jointly with others bring an action against himself: 
in equity, the debt was not extinguished, but the 
executor was bound to account for his debt to the 
estate of the testator. And this latter rule will now be 
acted on by the Court, as it is enacted by the S. C. J. 
Act, 1873, that in all matters, not therein particularly 
mentioned, in which there is any conflict between the 
rules of equity and law, the rules of equity shall 
prevail (s. 25). 

TJie Court prohibits persona filling certain cha» 
racters froni becoming purckasers: name the prin^ 
cipal of such characters, and the ground upon which 
the prohibition is founded. 

Generally speaking, trustees who have accepted the 
trusts, agents, commissioners, assignees, and trustees 
of bankrupts, solicitors, auctioneers, creditors who 
have been consulted on the mode of sale, counsel or 
any person who, by being employed or concerned in the 
affairs of another, has acquired a knowledge of his 
property, are incapable of purchasing such property ; 
for if persons, having a confidential character were 
permitted to avail themselves of any knowledge 
acquired in that capacity, they might be induced to 
conceal their information, and not to exercise it for 
the benefit of the persons relying on their integrity. 

If a trustee for sale purchases the trust property 
for its full value in the nam^e of another person, and 
pays the purchase money to the parties entitled to it. 
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and afterwards expends money in permanently wi- 
proving the property, can the sale he set aside, and 
if so, when av4 at whose instance, and upon what 
terms? 

The leading case of Fox v. Mackreth established the 
rule that a purchase by a trustee for sale from his 
cestui que trust, even for an adequate price, and at 
no advantage, will be set aside at the option of the 
cestui que trust. Such a sale, therefore, can be set 
aside by the cestui que trust, and he can insist on a 
re-conveyance, if the estate is still in the hands of the 
trustee, or of any purchaser from him with notice. 
But this he can only obtain on the terms of repaying 
the purchase money, ^ith interest at £4 per cent, 
and all sums expended in repairs and improvements 
of a permanent and lasting nature ; on the other 
hand, there must be an allowance for acts that de- 
teriorate the value of the estate, and the trustee must 
account for all the rents and profits, and must also 
pay an occupation rent for such part of the estate 
as may have been in his actual possession (1 L. C. 
Eq. 156). 

What is the rule in equity as to the purchase by 
a trustee of the trust estate, and what course uvuLd 
you advise on behalf of a trustee purchaser, in order 
to assure his title and prevent any after i/mpeachment 
ofit? 

The rule is, as above stated, that a trustee cannot 
purchase the trust estate of himself, even at a public 
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auction. But a cestui que trust who is sui juris, and 
has discharged the trustee from his trusteeship can 
enter into a new contract with him for the sale of the 
trust estate. The trustee must, however, be able to 
show that he communicated to his cestui que trust all 
the knowledge of the value of the estate that he 
acquired when he was trustee. If the cestui que trust 
is not sui juris, the only terms upon which a trustee 
can become a purchaser is by applying to the Court 
showing that so much is bid, and offering to give 
more, and perhaps this would be the safest course to 
take in any case. 

If one trustee receives trust money, and hands it 
over to his co-trustee, are both or which, of them 
liable ? 

They will both be liable ; except in the case of 
money remitted to a co-trustee, or co-executor, to be 
paid by him in his neighbourhood where the trustee 
or executor remitting the same, in case he had money 
of his own, would naturally have remitted it to some 
one to pay it away instead of undertaking a journey 
for the purpose of paying it himself. 

Is a trustee liaUe under any and what cvrcfwm^ 
stances for the loss of a trust-fund by the fraudulent 
act of his solicitor t 

He is liable for such loss, although in employing 
such solicitor he may have exercised ordinary care and 
discretion. 

If a trustee allow his agent to apply the tru^st-funi 
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in a manner constituting a breach of triLst, of which 
the agent is aware, can the cestui que trust prcceed 
both against the trustee and his agent, or against either 
of them at hie option f 

An agent employed by a trustee is accountable in 
general to his principal only, and cannot as a con- 
structive trustee be made responsible to the cestui que 
trust. But of course the nile does not apply where 
the agent has taken an actively fraudulent part^ and 
so made himself a principal. In the case above, there- 
fore, the cestui que trust may proceed against both the 
trustee and the agent, and it would be advisable to do 
so : but he can at his option proceed against either alone. 

A settlement, dated in 1861, authorised the trustees 
to invest the trust-funds in Govemm^ent or real seen* 
rities in England : Tnay the trustees invest the trust- 
fund in any other and what countries and by virtue 
of what anthorityf Is there any difference if the setHe- 
ment be dated in 1840 1 

Besides investing in Government or real securities 
in England, the trustees may invest in real securities 
in any part of the United Kingdom, or in the Stock of 
the Bank of Ireland^ or in East India Stock, new 
as weU as old, or in any securities the interest of 
which is guaranteed by Parliament, unless they are 
expressly forbidden so to do by the trust instru- 
ment. This is under 22 & 23 Vict c. 35 (as ex- 
plained by 30 & 31 Vict c. 132) which has been 
made to operate retrospectively by the Act of 18C0 : 
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80 that it matters not what is the date of the trust 
instrument. 

if a trustee is bound by the terms of his trust to invest 
in the pvblic funds, but instead of doing so retains the 
money in his hands, what is the claim against Aim 
which his cestui que trust can recovei* in equity T 

He is liable at the option of the cestui que trust 
either for the money, and interest at £4 per cent., or 
the stock which might have been purchased therewith 
at the time when the investment ought to have been 
made and the dividends. 

Is the claim of cestui que trust against a trustee 
for a breach of trust a svmple contract or specialty 
debt i State the reason for your answer. 

The debt created by a breach of trust is only re- 
garded as a simple contract debt, even where the trust 
arises under a deed executed by the trustees ; unless 
the trustee who committed the breach has acknow- 
ledged the debt under seal ; or unless by deed he has 
not merely accepted the trust, but has agreed or 
declared that he will execute the trusts. 

Is an executor allowed his reasonable expenses out 
of the trust-fund i 

He is allowed those expenses which are legitimately 
and properly incurred. 

Is an executor liable for losses arising from acts 
unauthorised by the will creating the trust: is he 
chargeable with profits made by him in like manner^ or 
with interest only? 
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If an executor or trustee act in any way not autho- 
rised by the will or trust he does so at his peril, and 
will be liable for all losses arising therefrom. And as 
an executor or trustee is never permitted to make any 
profit to himself from the property entrusted to him, 
he is chargeable with all profits made by him in the 
same way, and he cannot set off the profit against 
the loss. 

SPECIFIC PERFORMANCE. 

How did (lie remedy given by a court of equity for 
the non-performance of a contract differ from thai 
given by a court of law ? 

By the common law if a party who ought to perform 
a contract or covenant failed to do so, no redress could 
be had except in damages. But in equity a specific 
performance of a contract, covenant or duty, would be 
decreed, where damages would not afford an exact 
compensation. Under the S. C. J. Act, 1873, both law 
and equity are administered by the Court concurrently, 
and it can either award damages or direct specific 
performance. 

State the essential ingredients in contracts or agree- 
menta which are required in order to obtain a specific 
performance of a contract. 

Besides the ordinary legal essentials, that the con- 
tract, if within the statute of frauds, must be in wri- 
ting and signed, that it must be made between parties 
able and willing to contract, that there must be a 
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valuable consideration, and that the object of the con- 
tract should not be illegal or immoral ; it is also essen- 
tial that the contract is not one for the breach whereof 
damages would fully compensate. Thus, in the leading 
case of Cuddee y. Rutter^ specific performance of an 
agreement to transfer a certain sum of stock was re- 
fused, on the ground that no damage would be occas- 
sioned by the non-performance of the agreement speci- 
ficallj, if the difference between the price of the stock 
was paid (1 S. C. Eq. 709). 

When will the Court not enforce specific performance 
of a contract f 

The following are some instances where the Court 
will not decree specific performance: — (1) Where 
damages would amount to a complete compensation ; 
(2) Where the terms of the contract are not certain 
and definite ; (3) Where the contract has become in- 
capable of being substantially performed on the part 
of the person seeking relief > (4) Where the same per- 
son has been guilty of negligence affecting the essence 
of the contract ; (5) K the contract is founded in im- 
position, surprise, misrepresentation or fraud of any 
kind ; (6) Where it would be against public policy. 

On the offer of the late East Indian Loan, A, ten- 
dered in writing to take £100,000 at £102 per cent 
and the company in writing accepted the tender ; hut 
A. refused to complete the bargain : will the Court 
enforce the fulfilment of the contract ? State the reason 
for your answer » 
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The Court will not enforce the fulfilment of the 
Contract : for damages would amount to a complete 
compensation for the breach (Gvddee v. Rutter), 

Define chaTnperty and mainteTiance respectively, and 
state some of the cases in which exception is made to 
the general rule against champerty and maintenance. 

Champerty is a bargain between a plaintiff or de- 
fendant in a cause and another person who has no 
interest in the subject in dispute {campum partire) to 
divide the land or other property sued for between 
them if they prevail at law, in consideration of the 
other person carrying on the suit at his own expense. 
Maintenance is properly an officious intermeddling in 
a suit which in no ways belongs to one, by maintain- 
ing or assisting either party with money or otherwise 
to prosecute or defend it. Exceptions are made, how- 
ever, to the rule against champerty and maintenance 
in the case of father and son, or of the husband of an 
heiress, or of a master and servant, or the like. 

What amounts to an equitable assignment of a chose 
in action ? 

Asa general rule anything written, said, or done in 
pursuance of an agreement and for valuable con- 
sideration to place a chose in action or fund out of the 
control of the owner, and appropriate it in favour of 
another person, amounts to an equitable assignment. 
Notice must be given to the debtor or holder of the 
fund. Thus where A. borrowed a sum of money of B. 
and gave him a draft upon a fund due to him (A.) out 

E 2 
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of the exchequer which was deposited with the officer 
from whom the fund was payable, it was held that 
this amounted to an assignment of the fund which 
prevailed against A/s assignees under his bankruptcy 
(Roiv V. Dawaon, 2 L. C. Eq. 667). Since the new 
Act debts and choaea in action may be assigned at law, 
but to amount to a legal assignment, i,e., so as to pass 
the legal right to receive and give discharges for the 
debt, it must be an absolute assignment in writing 
under the hand of the assignor, and notice must be 
given to the debtor, &c.; such assignment takes effect 
from the date of such notice (s. 25). 

A party entitled to a fund in the hands of truateea 
executes an assignment of it, by way of aecurity for 
money borrowed, ia anything, and wliat, besides the 
(ffislgnment, necesaary for the effectual aecurity of the 
I^vder? 

Yes ; the trustees should first be asked if they have 
had notice of any previous sale or charge. As soon as 
the assignment is executed, notice must be given to 
the trustees, for in' all assignments of equitable in- 
terests, other than equitable estates, he who gives 
notice to the holder of the fund has priority over him 
who does not. 

If A. assigna to B. a policy on hia own life for a 
valuable consideration, and aubaequently asaigTis the 
saTYie policy to C, alao for a valuable consideration, 
and B, and C. both give notice of thHr respective 
aaaignmenta to the assurance office, but C'a notice is 
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served an the office before B,'8 notice, what vnll be the 
relative legal poaUion of B. and C ? 

If C. had no notice of B.'s assignment, he will have 
priority over B., for in assignments of chases m action 
he who first gives formal notice to the holder of the 
fund is entitled to priority. 

Is the assigns of a chose in action bound by all 
the equities to which it was liable in ike hands of the 
assignor y and why ? 

He is so bound, even without notice, unless the chose 
in action be a bill of exchange or promissory note, 
for the assignor cannot confer a better title than he 
himself had. 

In order to obtain specific performance of a con- 
trad, must a pecuniary consideration be shown, and 
is any distinction made in cases of sales by expectant 
heirs ? 

In order to obtain specific performance of a contract, 
it is necessary to show that it is founded on some 
t^oZttab^ consideration, though it need not be of a pecu 
niary nature ; and, as a general rule, the Court will not 
go into the question of the adequacy of the considera- 
tion. But in the case of sales by expectants, the pur- 
chaser is called upon to show the reasonableness of the 
transaction, and the adequacy of the price, and that it 
was fully approved of by the person from whom the 
8j)es successionis is entertained, and this, as before ex- 
plained, is in no way altered by the late Act, 31 Vici c. 4. 

Are there any circumstances under which an agree- 
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inent, within the Statute of Frauds, not made in vnn- 
ting, would be enforced by the Court? If so, state 
those drcuTYistances, and the grounds on which such 
an equity would prevail. 

Yes : (1.). Where the agreement is fully set out in 
the pleadings, and is adm^itted by the defendant, and 
he does not insist on the statute as a bar, for in this 
case there can be no fraud ; and the defendant, by 
not insisting on the statute impliedly waives it, the 
rule being quisque renuntiare potest juri pro se intro- 
ducto, (2.) Where it has been prevented from being 
reduced into writing by the fraud of the defendant ; 
for the Court wiU not allow a statute passed for the 
suppression of fraud to be used as an engine of fraud, 
and a man can never take advantage of his own 
wrong. (3.) Where there has been a part performance ; 
but acts of part performance must be clearly and 
exclusively referable to a complete agreement. Thus, 
in the leading case of Lester v. Foaccroft, specific per- 
formance of a parol agreement to grant a lease was 
decreed, notwithstanding the Statute of Frauds, after 
acts of part performance on the part of the lessee by 
pulling down an old house and building new houses, 
according to the terms of the agreement ; for it was 
against conscience to suffer the party who had entered 
and expended his money, on the faith of a parol 
agreement, to be treated as a trespasser, and the other 
party to enjoy the advantage of the money he had 
laid out (1 L. C. Eq. 693). 
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What acta amount to part performance of a parol 
agreement to sell land? Does the delivery of the 
abstract, the payment of deposit, or letting the alleged 
purchaser into possession ? 

The acts must be such as are clearly and exclu- 
sively referable to a complete agreement, and must 
have been done with no other view than to perform 
such agreement; for instance, if possession is delivered 
to the purchaser according to the contract. But acts 
merely introductory or ancillary to an agreement, 
though attended with expense, are not considered as 
acts of part performance. Thus, the delivery of the 
abstract, or payment of deposit, is not an act of part 
performance (1 L. C. Eq. 697). 

When the consideration in a contract for a purchase 
is a/n annuity for the life of the vendor, and he dies 
before completion, wiM tlie CouH enforce it ? 

The Court will enforce specific performance in such 
a case, notwithstanding the death of the annuitant^ 
but it will inquire with some jealousy into the fair- 
ness of the transaction (see Dart. Y. & P. 281). 

If A, contracts to sell land to B., and upon inves- 
tigation of the title it is found dovhtful, can B, com- 
pel A. to complete the sale, either with or without 
giving an indemnity ? 

B. cannot compel A. to complete the sale and give 
him an indemnity, as in no case wiU an indemnity 
be enforced against either party, unless it is provided 
for by special agreement But B. can, if he chose, 
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accept the title and compel specific performance with- 
out an indemnity. 

WiU the Court in way, and what, cases compel a 
purchaser to accept an equitable title without a con- 
veyance of the legal estate t 

A purchaser will not be compelled to take a merely 
equitable title, unless the sale be under a decree of 
the Court, and then only where the legal estate is 
outstanding, without any claim of interest on the part 
of the person in whom it is vested, or is outstanding 
in an infant, Irom whom it may be readily got in 
(Dart. V. & P. 1009 & 1095). 

When will letters operate as a binding agii*eement 
for the sale and purchase of an estate f 

As a general rule, any writing signed by the party 
to be charged, or his agent, and which either expressly 
or by reference to other writings, determines the 
parties to and subject matter of the contract, and 
fixes all its terms, is sufficient to constitute a binding 
agreement, but no writing failing in any of the above 
particulars will so operate. Thus, a letter containing 
an admission of the bargain, and of all its essential 
terms, constitutes a binding agreement, although the 
writer at the same time repudiates his liability. 
A letter binds the writer from the time of the incep- 
tion of its transmission, not of its receipt by the other 
party. 

A, writes to B, offering him £5000 for the purchase 
of his (B*s) freehold house in Berkeley Square, B. writes 
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to A. in answer accepting the offer, and adding that he 
ivUl instruct his solicitors to prepare an ax/reeraen t. A . 
and B. differ afterwards upon the details of the in- 
tended a/jre&ment and none is signed. Can specific 
performance he enforced at the suit of A, or B. or 
both? 

Formerly it was held that specific performance lay 
in such a case as there was a complete agreement by 
the letters, and the sending them to a solicitor to pre- 
pare a formal agreement did not alter the rights of 
the parties {Fowles v. Freeman, 9 Ves. Jun. 361). In 
a late case, however, it was decided that so sending 
the letters was evidence that the parties did not in- 
tend to bind themselves until the agreement was 
reduced into form (Ridgway v. Wharton, 6 H. L. Cas. 
238 ; 5 W. R. 804). 

A. agrees to purchase of B. an annuity on the life of 
C, C. dies the day after the contract^ can B. enforce pay- 
ment of the purchase m^mey ? Could he have done so 
had C. died the day before the contract 1 Cive Hie 
reasons for your answer. 

In the first case, A. can enforce payment of the 
purchase money, for it is a rule in equity that from 
the date of the contract the estate, or other subject 
matter contracted for, belongs to the purchaser, and 
he must bear any loss that may happen after that 
date. In the second case he cannot, as the subject 
matter did not exist at the time the contract was 
made. 
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An agreement for sale of a reversion providea that 
the purchaser shall take the vendor's title as it stands, 
that the purchase shall be completed on a fixed day, 
and that tvnve shall he of the essence of the contract, 
what is the effect of this last provision t 

That on failure of either party to keep the dates 
assigned by the contract, either for completion, or for 
any of the steps towards completion, the other party, 
before taking any further steps under the contract, 
may treat it as abandoned. 

A,, being an attorney, agrees to sell his business as 
such attorney to B,, is, or is not, this such am, agree- 
ment as a court of equity will enforce t And give the 
reason for your answer. 

At one time it was doubtful whether a contract for 
the sale of the business of an attorney was legal ; but 
now it is held valid at law, and will be enforced in 
eq^uity (1 L. C. Eq. 729). In the case of Whittaker 
and Another v. Howe (3 Beav. 383), the plaintiffs had 
entered into an agreement with the defendant to pur- 
chase the business carried on by the defendant as an 
attorney ; the plaintiff paid £5000 for the absolute 
purchase of such business, and in consideration thereof 
the defendant agreed to put the plaintiffs into posses- 
sion of all the profits of the business, and further 
agreed that he would not afterwards practice, as soli- 
citor or attorney, in any part of Great Britain, for the 
space of twenty years, without the consent of the 
plaintiffs. On a bill filed by the plaintiffs to enforce 



SPECIFIC PERFORMANCE. 59 

this agreement^ the agreement was held valid, and an 
injunction was granted to restrain Howe, the defen- 
dant, from practising in any part of great Britain, and 
from endeavouring to induce any persons, clients of 
the defendant, to cease to employ plaintiffs as their 
attorneys. 

Your dient buys an estate, on the investigation of 
the title^ it appears that the vendor cannot make a good 
title to a small field detached from the rest of the pro- 
perty, and not of any material consequence to your 
client, who, however, wishes to be off his bargain ; will 
a court of equity compel him to fulfil his contract, and 
upon whal terms ? 

My client, I am afraid, cannot get off his bargain, 
as the vendor can enforce specific performance on 
making a reduction in the purchase money, according 
to the value of the field to which no title is shown. 
The only case when the objection that no title is 
shown to a particular part of the estate is a valid 
defence to a suit for specific performance, is where 
such part is material, either with regard to the pro- 
portion it bears to the entirety, or in its being im- 
portant with regard to the enjoyment of the residue. 
In the case put, the field is both small and of no local 
importance, and therefore a reduction in the purchase 
money will be ample compensation to my client. 

Will the Cowi t decree a specific performance of an 
agreement for refer eifice to arbitration f And give the 
reason for your answer. 
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It will not; deeming it against public policy to ex- 
clude any person from the appropriate tribunals. 

In what cases will the Court decree the specific per- 
formance of the sale or purchase of an estate when the 
price is agreed to be faced by the arbitration of third 
persons f 

When the arbitrators have made their award and 
fixed the price, the contract is complete; and the 
Court will enforce specific performance provided the 
award is unexceptionable. 

WUl the Court enforce a voluntary contract in the 
nature of a settlement ? 

No; equity will not enforce an executory trust 
raised by a covenant or agreement, unless it is sup- 
ported by valuable consideration {Ellison v. Ellison^ 
ante, p. 32). 

What is a meritorious consideration^ and vnU it sup- 
port a contract in equity ? 

A meritorious or good consideration is one consis- 
ting of natural love and affection. A contract founded 
on such a consideration will not, as before explained, 
be enforced in equity. 

WiU the Court decree the specific performance of a 
coven/int to invest money in lands, and to settle them in 
a partictdar manner f 

If the covenant were made on valuable considera- 
tion, specific performance of it will be decreed, not 
only at the instance of the covenantee, but also at the 
instance of those persons to whom the lands directed 
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to be purchased are limited, and those who stand in 
their place. 

In what cases and upon what grounds will the 
Court compel tite delivery up of specific chattels to the 
owners? 

Only when the chattels are from their nature of 
some peculiar value to the owner, as in the case of 
heirlooms and artieles of vertu. Thus, in the leading 
case of Pusey v. Pusey, the Court directed specific 
delivery of a certain horn, which had gone along with 
the plaintiff's estate, and was delivered in ancient time 
to his ancestors to hold their lands by. The ground 
of the jurisdiction is the same as that upon which the 
specific performance of an agreement is enforced, viz., 
that damages will not afford an adequate compensa- 
tion (1 L. C. Eq. 735). 

Where a party engages for the performance of an 
agreement under a certain penalty, can the party 
relieve himself from, tlie performance by offering to 
pay tJie penalty, or will equity notvdthstandlng com- 
pel the performa/ace ? 

Equity will still enforce the agreement, as a person 
cannot evade performance of his contract by payment 
of the penalty for the breach of it. 

ADMINISTRATION. 

What protection does the Court afford to creditoi'S of 
persons decem^ed i 
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The equal administration of the deceased s estate, 
the marshalling of assets and securities, and the care 
of the property, and since the S. C. J. Act, 1873, where 
the deceased's estate is insufficient to pay all his debts, 
the Court acts on the same rules as to the respective 
rights of secured and unsecured creditors, and as to 
the debts and liabilities provable, and as to the valuar 
tion of future or contingent liabilities, as in the case 
of bankruptcy ; and all creditors are entitled to prove 
for, and receive dividends out of, such estate in the 
same way as in bankruptcy. 

What is the order in which in an action assets of 
varioiLS descriptions are administered for the payment 
of debts / 

(1.) The general personal estate; (2.) Any estate par- 
ticularly devised simply for the payment of debts; 
(3.) Estates descended ; (4) Property devised and be- 
queathed to particular devisees and legatees, but 
charged with the payment of debts ; (5.) General lega- 
cies ; (6.) Specific'legacies ; (7.) Lands comprised in a 
residuary devise and lands specifically devised ; (8.) Per- 
sonalty and realty over which the deceased has exer- 
cised a general power. 

A testator, by his will, charges his real estate %oith 
the jHiyment of an annuity and the legacies given by 
his will, Tlie personal estate is absorbed^ and the real 
estate is insufficient to keep down the payments of the 
annuity. What is the effect upon the annuity and 
legacies under these circumstances ? 
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An annuity charged on the personal estate is a 
general legacy merely, and therefore abates pro- 
portionately with the general legacies. But if an 
annuity is given as a specific interest in the real 
estate, it will not abate with the general legacies, even 
though such legacies are charged on the real estate. 
If the real estate is insufficient to keep down the 
annuity, it will.be ordered to be sold, and the principal 
applied in satisfaction thereof 

la the ordinary administration of an estate in what 
class are voluntary deeds of gift or bonds payable, 
before or after legacies or pari passu with them ? Give 
the reasons for your answer. 

Where a voluntary instrument, although effecting 
no transfer of property, creates a valid legal obliga- 
tion, equity will give effect to it, and allow the obligee 
to prove the debt against the assets of the obligor, and 
he will have priority over all legatees, but will be post- 
poned to all creditors {Ellison Y.Ellison,! L. C.Eq.257). 

Where there are specialty, simple contract and judg- 
ment creditors of a deceased person, are any of them, 
in the event of a deficiency, entitled to a priority of 
payrnent ? And if so, state the priorities ? 

The judgment creditors must be paid in full before 
any of the specialty and simple contract creditors. 
These last now stand in equal degree, and are paid 
accordingly (32 & 33 Vict. c. 46). 

How is an Irish judgment regarded in adminis- 
teriTig assets in England I 
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As a simple contract debt, as are all other foreign 
judgments; if duly registered, in accordance with 31 
& 32 Vict. c. 54, it will rank with an English judg- • 
ment 

A trader dies seised of real estate, and which he has 
devised hy his will hut not thereby charged with the 
jxiyToent of his debts, and which estate wovld he assets 
in the hands of the heir for the payment of specialty 
debts. Can simple contract creditors obtain any, and 
what, assistance from a court of equity in discharge 
of such simple contract debts, and under what autho- 
rity? 

Under the 3 & 4 Will. IV. c. 104, when any person 
dies seised of any estate, or interest in real estate, 
whether freehold or copyhold, which he has not 
charged with or devised subject to his debts, the same 
become assets, and as such liable for tlie payment of 
his debts, whether on simple contract or by specialty. 
There was a provision that, in such a case, all debts 
by specialty, in which the heir was bound, be paid in 
full before any part of the simple contract debts ; but 
this provision is repealed by the 32 & 33 Vict. c. 46, 
as far as regards persons dying after 1st January, 
1870, as under that Act all creditors are to stand in 
equal degree, and be paid accordingly. 

Explain the mode of administering an insolvent 
estute as between specialty and simple contract creditors 
where ifie assets are partly Ugal and partly equitable. 

Formerly in such a case, although equity could not 
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take away the legal preference on legal assets, yet, if 
one creditor had been partly paid out of such legal 
assets, -when satisfaction came to be made out of 
equitable assets, the Court would have postponed him 
until there was an equality in satisfaction to all 
the other creditors out of the equitable assets, pro- 
portionable to so much as the legal creditor had been 
satisfied out of the legal assets. This was on the 
maxim that he who seeks equity must do equity. Now 
in the administration of the estates of persons dying 
after Ist January, 1870, all creditors, whether by 
specialty or simple contract, stand on an equal foot- 
ing, and are paid accordingly, whether the assets are 
legal or equitable. 

A person dies i/ndebted to a company, registered 
under the Companies Act, 1862, for calls upon shares 
held by him. In the admrniistration of his assets, has 
the company any priority over any, and which, of 
his other debts f 

Since 32 & 33 Vict. c. 46, aboUshing the distinction 
(in this respect) between simple contract and specialty 
debts, the company has no priority. Formerly it 
would, as the claim for calls ranks as a specialty 
debt. 

If a testator, by his wUl, charges his real estates 
with the payment of his debts, will or will not such 
a devise have any, and if any, what effect on a debt 
which had been previously barred by the Statute of 
Lvntilations t 
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No effect ; debts actually barred by the Statute of 
Limitations are not included in a trust for payment of 
debts. 

Is an executor justified in jxiying a debt of his tee- 
tator which is barred by the Statute of Limitations ? 

An executor or administrator is not bound to plead 
the Statute of Limitations to any debt, but may, if he 
please, pay the same, notwithstanding the time limited 
by the statute may have expired. 

Has an executor, who is a creditor of his testator, 
any advantage over other creditors f 

Yes ; he may retain his own debt out of the assets 
in preference to all other debts, even although his own 
debt is barred by the Statute of Limitations. 

A person conveys his estate to trustees, upon trust to 
sell, and apply the proceeds of the sale in discharge 
of all his bond debts, and the interest then due and to 
grow due thereon up to the day of payment, upon 
taking the account it is found that the priruyipal and 
interest upon some of them exceed the penalty of the 
bond. In this case are the obligees entitled to the 
eoccess t If not, state the reason why 1 

They are not ; unless there are special circumstances 
in their favour, as if the debtor had been delaying 
them by vexatious proceedings. (Wm. P. P. 108.) 

What is meant by the adjustments between creditors 
and legatees, and between debtor and creditors, made 
by oowrts of equity, and commxmly called marshalling 
of assets? 
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It is such an arraDgement of the different funds of 
the common debtor of two or more creditors or claim- 
ants as may satisfy every claim, so far, as without 
injustice, this can be done, notwithstanding the claims 
of particular individuals to prior satisfaction out of 
some one or more of such funds. Thus, if creditors 
exhaust the personal estate, legatees, not being resi- 
duary or charitable legatees, are allowed to go against 
real estate descended. 

la an executor justified in paying a simple coviract 
debt before a specialty debt, or one svmple contract or 
specialty debt before another simple coniract or spe- 
cialty debt f 

If the testator died after the 1st January, 1870, the 
executor may pay one debt in preference to another, 
whether such debts are by specialty or simple con- 
tract, as under the Act of 1869 all creditors, whether 
by specialty or simple contract, stand in equal degree. 
Before that Act he must have paid all the specialty 
debts before the simple contract debts, and if he paid 
any of the latter before the former he was personally 
liable. He could always, however, pay one creditor 
before another standing in equal degree. 

A. by his will gives to charitable uses the residue of 
his property conmsting of Consols, railway shares, a 
share in the New River Company, shares in various 
insurance and dock companies, long lea^holds for 
years; and leaseholds for lives, a common mxmey bond 
and arrears of rents, are any of these gifts void, and 

r 2 
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why f And who is eritUled to the benefit of such por- 
tiona of the aaid property as do not paaa to the 
charitable uses i 

The gifls of the share in the New River Company 
(which ]R real estate) and of the leaseholds for years or 
lives are void, as the Statute of Mortmain prohibits 
t)ie bequest for charitable purposes of personal estate 
in any degree savouring of the realty. The New 
Eiver share will descend to the heir-at-law^ or pass to 
the residuary devisee, if one, the leaseholds for lives 
will also devolve on the heir as special occupant, if the 
estate per autre viS was limited to the testator and his 
heirs ; if no special occupant, they will, together with 
the leaseholds for years, pass to the next of kin, or 
residuary legatee, if one. The gift of the railway 
shares is good unless the Act or charter incorporating 
the company expressly declares the shares to be real 
estate ; and the gift of CSonsols, shares in the insurance 
and dock companies, the common money bond and 
arrears of rent are also good, as these are pure per- 
sonalty. 

la a bequest of consols to be applied vn rebuilding 
a public hospital or parsoruige house valid t Oive 
the reojsonsfor your answer. 

It is valid : as it has been decided that a bequest 
of money .to be laid out in building on land already 
in mortmain is good. 

WiU the court sustain a bequest of money to ex- 
ecutors to buHd almshouses or an hospital in case 



ADMIKISTItATION. 69 

any j)er9on ehoiUd, vrUhvn, a limited time, pwrckaae 
OT give land as a site t Whxxt la/w was supposed to 
stamd in the way of such a bequest, amd what is now 
ihe established doctrine as to this t 

It vaa formerly held that a gift which tended 
directly to bring lands into mortmain was void. But 
this has been overruled. 

A testairix bequeaths a charitahle legacy of jP900, 
and charges it on aU her property, which consists of 
£6000 realty, £4000 mixed, and £2000 pure per- 
sonalty, what amount wiU the charity be entitled to 
receive, and on what principle f 

Only to the sum of £150, on this principle : it is a 
rule of the Court not to marshal the assets in favour 
of a charity, by throwing the debts and legacies on 
the realty or mixed property, and leaving the pure 
personalty to satisfy the charitable bequest, unless 
there is a direction to that effect in the will ; but it 
appropriates the whole estate, as if no legal objection 
existed to applying part to charitable uses, and holds 
so much of the charitable legacies to fail as would be 
payable out of the prohibited fund : thus, in this case, 
the whole estate amounts to £12,000, and £10,000, 
ie., five-sixths of the whole, consists of real and 
mixed property ; five-sixths, therefore of the legacy to 
the charity will fail. 

Eooplain what is meaiU by the rule or doctrine 
maintained by the Court, and which is coimnonly 
termed oy pris ? 
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Where the intention of the testator is incapable of 
being literally acted upon, or its literal performance 
would be unreasonable or illegal, the Court will direct 
its execution cy pria, that is, in some method con- 
formable to the general object, and adhering as closely 
as possible to the specific design of the testator. 
Thus^ if the testator give lands to the unborn son of 
a living person for life, and, after the decease of such 
unborn son, to hia sons in tail, this last limitation 
would be void; but the Court, acting on the above 
doctrine, will, instead of confining the unborn son to 
the mere life estate, and annulling the subsequent 
limitation, give to such son an estate tail, so as to 
afford to his issue a chance of inheriting. 

Where there is a bequest for charitable purposes, 
but the special mode of application is innpracticahley 
wUl ike Court carry the bequest vato effect in any, 
and what manner i 

The Court will carry the bequest into effect cy 
pris, that is, in some method conformable to the 
general object, and adhering as closely as possible to 
the specific design of the testator. Thus, where a 
sum of money was bequeathed to trustees, to be dis- 
tributed among the inhabitants of several specified 
parishes in money, physic, or clothes, as the trustees 
should think fit, and the fund ultimately became too 
large for such objects, the Court directed it to be 
applied in the further objects of instructing and ap- 
prenticing the children in the parishes named. 
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A testator gives a specific bequest to A. wnd directs 
that in consideration of suck bequest A, shaU pay his 
testator's debts, and makes A, his residuary legatee and 
eocecutor. The debts far eaxeed the value of the bequest. 
Is A, bound to pay them in full or not t CH/ue the 
reason for your an^swer. 

If A. accepts either of the benefits under the will he 
can only take them subject to the payment of the 
debts in full. For he cannot take the specific legacy 
without performing the condition annexed to it : and 
he is not entitled to the residue until all the debts are 
paid. 

POINTS BELATIKQ TO UOBTGAQES. 

What is the meaning of the Tnaxvm " once a mort- 
gage always a mortgage " ? 

The meaning of this maxim is that no agreement in 
a mortgage can make it irredeemable, or confine the 
right of redemption to a particular time or to a par- 
ticular description of persons. Thus, in the leading 
case of Howard v. Harris, where Howard covenanted 
that no one but he, or the heirs m/xle of his body should 
be admitted to redeem, upon Howard's death without 
issue the jointress was admitted to redeem, on the 
ground that an estate cannot at one time be a mort- 
gage and at another time cease to be so, by one and 
the same deed. (2 L. C. Eq. 947.) 

If a conveyance appear absolute on the face of it, 
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what evidence will the court admit to show tiuxt it was 
intended aa a security f 

If the monej paid bj the grantee would be a grossly 
inadequate price for the absolute purchase of the 
estate ; if he was not let into immediate possession of 
the estate ; if he accounted for the rents to the grantor^ 
and only retained an amount equivalent to interest ; 
or if the expense of preparing the deed of conveyance 
was borne by the grantor; each of these circumstances 
has been considered as evidence showing, with more or 
less cogency, that the conveyance was intended merely 
by way of security. 

Whai relief does the Court give where a wjortgagee 
wishes to acquire an absolute tiUe to a forfeited mort- 
gage, a/nd to foreclose all equity of redemption t 

The relief given to the mortgagee is, permitting him 
to foreclose the equity of redemption unless the mort- 
gage money, together with interest and costs, be paid 
within the time fixed by the Court ; by this means if 
such money, interest and costs be not paid, the mort- 
gagee acquires an absolute title to the mortgaged 
estate, freed and discharged from all right or equity of 
redemption. 

Within what period w/ust a foredosu/re suit be 
brought f And what decree is the Court empov^ered 
by a modem statute to make vn such a suit t 

A foreclosure suit cannot be brought but within 
twenty years after the right first accrued, or within 
twenty years after the last payment of any part of 
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the principal money or interest By the statute 16 & 
16 Vict c. 86^ 8. 48, on an action for foreclosure being 
instituted, the Court may now decree a sale. 

What relief does {he Cowrt give where a inortgagor 
%e dedrovs of redeeTnvng a forfeited mortgage t 

The relief granted is by allowing him to redeem 
the estate on payment of principal, interest, and costs ; 
the mortgagee is treated precisely as a trustee for the 
mortgagor, inasmuch as he is compelled to reconvey 
the estate, and account for every kind of profit that 
he has made, or which, but for his wilful default, he 
might have made. 

Where a mortgagee is vn posaeseion, what is the 
time limited within which a rriortgagor may redeem 
hieestcUeat 

Within twenty years next after the time at which 
the mortgagee obtained such possession of the mort- 
gaged property, unless in the meantime an acknowledg- 
ment of the title or right of redemption of the mort- 
gagor has been given to him in writing, signed by 
the mortgagee, or the person claiming through him, 
in which case he can redeem at any time within 
twenty years from the date of such acknowledgment. 

What reeponeibility does the Tnortgagee imcwr by 
enteririg into the posaeeaion of lamda m/ortgaged to 
himt 

As before explained he must account for eveiy kind 
of profit that he has made or might have made with- 
out wiUul default: and he must pay an occupation 
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rent for such part as he keeps in his own possession : 
he must also keep the property in necessary repair, 
but is not obliged, nor is allowed, to lay out any fur- 
ther money than is necessary for this purpose : he must 
not commit waste unless the security is insufficient, 
in which case only is he allowed to fell timber or open 
mines. 

Can a mortgagee make his Tnortgagor a/xount for 
rents or profits received by hvm {the mortgagor) while 
in* possession, and whether the estate is a svjfficien^ 
security or not f 

So long as the mortgagor continues in possession 
by the permission of the mortgagee, he is entitled to 
take the rents and profits in his own right, without 
rendering any account whatever to the mortgagee, 
though the mortgaged property may have become an 
insufficient security. 

State the general pv/rposes for which a mortgagee in 
possession may eocpend money upon the w/ortgaged 
estate, which will he allowed to him by the Court in 
takmg the a^ccount between the mortgagor and mort- 
gagee? 

He will be allowed any sums paid for arrears of 
rent, or for maintaining the title to the estate, or for 
rebuilding the premises, or for necessary repairs, or the 
expenses of renewing a renewable leasehold, with in- 
terest from the time the sums were advanced He 
will also be allowed the expenses of insuring the pro- 
perty or appointing a receiver under the Act of 1860, 
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but he cannot by contract or otherwise entitle himself 
to any charge for management. He is not allowed 
for general improvements made without the consent of 
the mortgagor, as he has no right to make it more 
expensive for the mortgagor to redeem than may be 
required for keeping the property in proper repair. 

Can a mortgagee be compelled to' produce his mort- 
gage deed to the mortgagor when the application is 
made bon& fide, and only to obtain vnforTnation with 
a view of paying off the mortgage t 

A mortgagor is always entitled to inspect the mort- 
gage deed, although not the other title deeds in the 
hands of the mortgagee, for the mortgage deed con- 
tains a proviso for redemption, and is the evidence of 
the mortgagor's title to the equity of redemption 
{Patch v. fVard, L. Rep. 1 Eq. 436). 

A. mortgages to B. without delivery of the tiHe-deeds, 
and executes a subsequent mortgage of the same pro- 
perty to C. (who has the title-deeds) without notice of 
the first mortgage. Will B. be postponed to CJ 

If B., the first mortgagee, voluntarily, distinctly, and 
unjustifiably, through fraud or gross negligence, allows 
the mortgagor to retain the title deeds, he will be post- 
poned to C. But the onus of proving such fraud or 
negligence is on C. 

A mjortgagee has called in the rnortgage mon>ey 
which the mortgagor is unable to pay, but a third 
party is wUlvng to odvaTice it upon a tra/nsfer of 
the Tnortgage. Is the mortgagee bound to transfer the 
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wjortgage, and what conrae must be pursued if he 
refuses? 

The ordinary form of the proviso of redemption now 
18 that the mortgagee shall on pajrment of what is due 
ip him reconvey the premises to the mortgagor, his 
heirs, or assigns. " or as he or they shall direct :" under 
such a proviso the mortgagee must transfer the mort- 
gage if so directed by . the mortgagor. Otherwise 
in strictness he is not bound to do so, and the 
only course open would be for the mortgagor to take 
a reconveyance, and then grant a fresh mortgage to 
the third party. 

In the power of acde i/a a mortgage deed of real 
eetais, it is declared ihat the mortgagee shall hold the 
surplus of the moneys arismg from the sale in trust 
for the mortgagor^ his "executors, admvrdstrators. or 
assigns/' After the sale under such power, is the sur- 
plus to be considered real or personal estate, and does 
it make any difference whether such sale takes place in 
the lifetime of the mortgagor, or after his deaih t 

Where the surplus produce, on the execution of a 
power of sale in a mortgage in fee, is directed to be 
paid to the mortgagor, his executors, administrators, 
or assigns, this is not of itself a conversion of the 
equity of redemption into personal estate. If the sale 
takes place in the lifetime of the mortgagor the sur- 
plus is personal estate, and devolves on his personal 
representatives : but if he dies before the sale is made, 
the equity of redemption descends to the heir, and be 
is entitled to the surplus. 
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What is an equitable mortgage t In what respects 
is it objectionable as a security ? 

An equitable mortgage is defined post. The 
objection to it as a security is, that the mort- 
gagee has only an equitable interest, the legal estate 
still remaining in the mortgagor. The former, 
therefore, has none of the legal rights and remedies of 
a mortgagee (e. g. the right of possession, and the right, 
on giving notice to an .existing tenant, to distrain for 
rent), but he can onlj enforce those rights and reme- 
dies which are purely of an equitable nature. In 
addition to this he may lose the benefit of his security 
altogether, by being cut out by a subsequent mort- 
gagee, who obtains the legal estate without notice of 
his charge. 

In wkai respect does am, equitable differ from a 
legal mortgage, and are there any and what, proceeds 
i^^ for oonmrtvng the equitable inlo a legal mort- 
gage i 

The difierence between them is shown in the pre- 
ceding answer. The Court will on application compel 
the equitable mortgagor to execute a valid legal mort- 
gage, and this whether he has expressly agreed to do 
so, or whether the mortgage is by deposit merely, for 
by making such deposit he impliedly contracts to make 
such an assurance of his interest as will vest his in- 
terest in the mortgagee. « 

In what cases is notice essential to give effect to 
equitable mortgages f 
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In the case of a mortgage of a ckose in a^^tion 
notice is essential: thus an equitable mortgage of a 
policy of insurance, or of the certificates of shares in a 
public company may be made by deposit, but notice 
should be given to the company. 

A. lends money to B. on a deposit of title deeds, and 
an agreerMvi to eocecwte a nuyrtgage with power of 
sale : B. fails to pay the money or to execute the Truyrt- 
gage, and A. wisfies to sell the. property ; can he sell 
under the power before the mortgage has been executed f 

A. clearly has no power to sell until the mortgage 
deed is executed. He must apply to the Court, wiiich 
will direct a sale. 

Can title deeds in the hands of an eqwilable mort- 
gagee by deposit he inade a security (suhjed to the lien 
of the depositary) to another person making a subse- 
querd advance ofTnoney to the otvner of the estatet 

This can be effected by any written agreement or 
directions or other instrument in writing showing the 
intention of the creditor to make his land a security 
for the advance. 

APPORTIONMENT AND CONTRIBUTION. 

If an annuitant under a will dies before the day of 
paymenl, is any portion of the annuity payable in that 
case, and under what authority ? 

Yes, under the Apportionment Act, 1870, the repre- 
sentatives of the deceased are entitled to an apportioned 
part of the annuity. 



APPOBTIONHENT AND CONTRIBUTION. 79 

A teruint for life pays off incumhrancea on the fee 
and does not take a transfer of the security. What are 
tile rights of his representatives vdth reference to the 
amount paid offf 

His representatives will stand in the place of the 
incumbrancers, for it must be presumed that he in- 
tended to keep the incumbrances alive, against the 
inheritance, fur his benefit But this presumption 
may be rebutted. 

On what principle is the right and duty of contri- 
bution between sureties founded ? 

In the leading case of Bering v. Earl of Winchelsea, 
the principle was established that the doctrine of con- 
tribution amongst sureties is not founded in contract, 
but is the result of general equity, on the ground of 
equality of burthen and benefit. And it was therefore 
decided that where three sureties are bound by dif- 
ferent instruments, but for the same principal and the 
same engagement, they shall contribute. (1 L. C. Eq., 
78 et seq.) 

How is a partnership dissolved f 

A partnership may be dissolved, (1) By effluxion 
of time ; (2) By mutual consent ; (3) By decree of the 
Court in tiie cases mentioned in the next answer ; (4) 
By execution on the partnership effects by a creditor 
of a partner or by his assigning his share; (5) By 
bankruptcy of a partner ; (6) By death, or marriage of 
a female partner. 

In what cases will the Court decree a dissolution of 
the partnership before the regular time f 
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The Court will dissolve the partnership before the 
regular time, in case, by reason of the ill-feeling be- 
tween the partners or other circumstances, it is im- 

p 

practicable to carry on the undertaking at all, or at 
least accordmg to the stipulations of the articles, or 
beneficially, or in case of insanity, permanent inca- 
pacity or gross misconduct of one of the partnens. 
Also where a partner was induced to enter into the 
partnership by a false representation. 

If a partner becomes luTuitic, does the lunacy occa- 
sion a dissolution of the partnership ? 

No : until a decree for dissolution is made by the 
Court. The Court will make such a decree if the 
insanity be permanent 

In the case of a partnership existing at the will of 
the parties, will the Court under any circwmsta/nces 
vnterfere to prevent a dissolution t 

Yes, the Court will grant an injunction against a 
dissolution, if a sudden dissolution is about to be made 
in ill faith and would work irreparable injury. 

What securities is a surety (payvng the debt) entitled 
to have the benefit of and what alteration in the law 
was made by the Mercantile Law AmendrfvenJt Act, 
1856? 

Before this Act a surety was entitled to the full 
benefit of all securities taken by the creditor which 
were collateral to, or other than, the original principal 
security whereby the debt was evidenced. But by 
this Act it is enacted that a surety so paying the debt 
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« 

shall be entitled to have assigned to him, or to a trustee 
for him, every security held by the creditor, whether 
such security shall or shall not be deemed to have 
been satisfied by payment of the debt, and shall be 
permitted to stand in the creditor s place. 

Under what drcumatances mill a surety be dis- 
charged in equity from his liability ? 

If the creditor does any act affecting the surety, or 
omits to do any act or duty which he is required to do 
by the surety, or is bound to do, and that act or omis- 
sion may prove injurious to the surety, or if the 
creditor enters into a binding stipulation with the 
debtor, unknown to the surety and inconsistent with 
the terms of the original contract, the surety is dis- 
charged. Thus, in the leading case of Rees v. Ber- 
rington, the obligee in a bond with a surely, without 
communication with the surety, took notes from the 
principal, and gave further time, and the surety was 
held to be discharged. (2 L. C. Eq., 2nd Ed. 814, et 
seq.) 

MARSHALLING SECURITIES. 

« 

What is meant by the marshalling of securities ? 

By marshalling securities is meant that equitable 
doctrine by which if a creditor has a lien on, or 
interest in, two funds belonging to one person, 
and another creditor has a lien on, or interest in, 
one only of the funds, and the claims of both 
could not be satisfied if the former were to resort 
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to that fund in which alone the latter is interested, the 
latter creditor may compel the former to resort to the 
other fund in the first instance for satisfaction, when- 
ever it will not operate to the prejudice of the party 
entitled to the double fund or to the common debtor. 

Blackacre of the value of £1 0,000, and Whiteacre 
of £5,000 are mortgaged to A, to secure £7,500, B. has 
a second mortgage on DULckacre alone to secure £5,000. 
WUl the Court aid B. to compel A. to realise his 
secuHty in part agavast Whiteacre, and how 1 

Yes, equity will marshall these securities in favour 
of B., if this will not operate to the prejudice of A.'s 
rights or control his remedies. 

DAMAGES AND COMPENSATION. 

What is the general rule of equity in granting relief 
against penalties and forfeitures for breaches of co- 
venant ? 

In Peachey v. The Duke of Somerset, the plaintiff 
was tenant of copyhold lands in a manor of which the 
defendant was lord. He committed acts of forfeiture 
by making leases contrary to the custom without 
license, and by felling timber, &c., and he now brought 
this suit offering to make compensation, and praying 
relief from the forfeitures; it was decided that the 
plaintiff was not entitled to relief, and that the true 
ground of relief against penalties is from the original 
intent of the case where the penalty is designed only 
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to secure the money, and the Court can give by way 
of recompence all that was expected or desired. (2 L. C. 
Eq. 2nd ed.) 

In what cases will the Court now relieve against 
forfeiture of a lease for breach of covenant ? By what 
statute was the jurisdiction enlarged? And state 
against what breaches of covenant tlie Court will not 
relieve. 

The Court will relieve in eases of the breach of a 
covenant to pay rent or to insure against tire. The 
statute 22 & 23 Vict. c. 35, enlarged the jurisdiction 
of the Court to cases of non-insurance. If the for- 
feiture arises from any other covenant of a collateral 
nature, as to repair, equity will not relieve unless on 
the ground of accident, mistake, or fraud. 

If a lessee holding premises under a lease contain- 
ing a covenant by him to insure the premises with the 
usual clauses of forfeiture, should omit to effect a con- 
tinuance of the insurance^ and an ejectment be brought 
in consequent of such breach of covenant, will the 
Court in any, and, if so, in what, manner interfere 
to restrain the proceedings by ejectment ? 

The Court will relieve against the forfeiture if the 
omission to insure happened without gross neglect and 
fraud, and no loss by fire has occurred, and the pre- 
mises are at the time of the application insured ac- 
cording to the covenant. Formerly the Court of 
Chancery would have granted an injunction to restrain 
the action of ejectment, but now the equitable right of 

o 2 
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the defendant to relief may be relied on hj him by 
way of defence to the action, and the Court may, if it 
think fit, direct a stay of proceedings. (Lynch's Statute 
Law, 1873, p. 17.) 

ELECTION. 

What is the doctrine of election 1 
Election is the choosing between two rights by a 
person who derives one of them under an instrument in 
which a clear intention appears that he should not 
enjoy both. 

If A. by his loill bequeaths B*s property to C, and 
gives a legacy to B., can J5. insist on being paid the 
legacy, and retain. the property bequeathed by A. f 
No, he must elect. 

An estate is absolutely limits by settlement to a 
Tnarried woman in the event of her surviving her hus- 
band : the husband misconceiving his rights devises 
tlie estates to a third party by tvill, and by the same 
will bequeaths a legacy to his wife. On his death can 
the wife claim both her estate and the legacy^ or what 
are ilve respective rights of the wife and devisee ? 

The wife cannot claim both her estate and the 
legacy, but will be put to her election ; if she elect to 
keep her estate, the legacy given her by the will will 
be applied in compensating the disappointed devisee. 

If a legacy is given on condition that the legatee 
shall not dispute the will, what will the Court decree t 
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That he will elect whether he will have the legacy 
or dispute the will. 

If land be held on trust for sale and conversion 
into money, and distribution of the proceeds among 
A., B., & C, can they, or any one, or more of them, 
elect to take the land, or their shares of it, as realty ? 

A., B., and C. may jointly elect to take the land or 
their shares as realty, but one of them cannot elect 
without the others. 



ADEMPTION AND SATISFACTION. 

What is an ademption of a legacy ? Oive an i/n^ 
stance of ademption. 

It is the taking away of a legacy^ i, e., if a testator 
after having given a legacy by his will, alienate the 
subject of it during his life, it is an ademption : as if 
the testator bequeath a specific legacy (a particular 
horse or ring) to a legatee, and afterwards part with 
the article bequeathed, the legacy is adeemed. 

Explain the doctrine of " satisfaction " of portions 
and debts by legacies. Illustrate your answer by 
examples. 

Satisfaction is the making of a donation with the 
express or implied intention that it shall be taken as 
an extinguishment of some claim which the donee has 
upon the donor, as if a portion is secured by marriage 
settlement or otherwise to a child, and the parent or 
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person standing in loco parentis afterwards bequeaths 
to the same child a legacy which is substantially the 
same in nature, amount, time of payment, &c., and 
be not given for a different purpose, it will (by impli-'' 
cation) be a satisfaction of the portion, either alto- 
gether or 'pro tanto, according to circumstances. 

If a debtor bequeath to his creditor a sum of money 
as great as, or greater than the debt, without taking 
any notice at all of the debt, this is deemed a satisfac- 
tion of the debt, so that the creditor cannot have the 
debt and the legacy. This doctrine is founded on the 
maxim debitor non prcesumitur donare, a debtor is 
not presumed to give. 

In what three claaeea of cases does satisfaction 
usually a/rise i 

I. In cases of portions secured by a marriage settle- 
ment. 

II. In cases of portions given by a will, and an 
advancement of the donor afterwards in the testator's 
lifetime. 

III. In cases of legacies to creditors. 

A father bequeaths to a child a legacy o/£1000, and 
afterwards vn his lifetime gives to the same child a 
portion of £1000 ; on the father's death, can the child 
claim the legacy, and would it be the same if the 
legacy was a gift of the residue only ? 

In the absence of evidence to the contrary the por- 
tion will be deemed a satisfaction or ademption of the 
legacy. 
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la the ademption of a legacy applicable to strangers 
as well as to children ? 

Not of a general legacy unless under some peculiar 
circumstances ; as where the legacy is bequeathed for 
a particular purpose and a portion is afterwards given 
by the testator by an act inter vivos exactly for the 
same purpose and for none other. 

In ex parte Pye it was decided : (1) That as a general 
rule where a parent gives a legacy to a child, not 
stating the purpose with reference to which he gives 
it, he is understood to give a portion ; and in conse- 
quence of the leaning against double portions, if the 
pai*ent afterwards advances a portion on the marriage 
of the child, the presumption arises that it was in- 
tended to be a satisfaction of the legacy either wholly 
or in part ; and this applies where a person puts him- 
self vn loco parentis : and (2) But no such presump- 
tion arises in the case of a stranger or of a natural 
child when the donor has not put himself in loco 
parentis, unless the subsequent advance is proved to 
be for the very purpose of satisfying the legacy ; and 
therefore the legatee will be entitled to both. (2 L. C. 
Eq. 365.) 

In what cases is a legacy i/n rrvoney to a creditor of 
the testator considered in equity to he an extin^vbish- 
meni of the debt ? 

When it is of equal amount to the debt, and in 
other respects equally beneficial, and there is an 
absence of countervailing circumstances on the prin- 
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ciple that a testator shall be just before he is generous. 
If, however, there is an express provision in the will 
for payment of debts this rule does not prevail ; nor 
where the gift is of a residue, nor where the debt is 
a negotiable security. 

In TaZbot v. The Duke of Shrewsbury it was decided 
that if a debtor without talcing notice of the debt be- 
queaths a sum as great as or greater than the debt to 
his creditor this is a satisfaction ; but it is not a satis- 
faction if it is bequeathed as a contingency, or if it 
were less than the debt. 

In C/iauncy'a case, the testator during his life, and 
before making his will, gave his servant a bond for 
£100. He afterwards made his will and bequeathed 
her £500, and directed that aU his debts and legacies 
should be paid. It was held that the legacy was not 
a satisfaction of the debt because it was attended 
with particular circumstances varying it from the 
common rule, for the testator had directed that all his 
debts and legacies should be paid. (2 L. C. Eq. 379, 
380.) 



PARTITION. 



What relief does the Court give where a joint tenant 
or tenant in com/mon is desirous of having the joint 
property divided f 

It decrees a partitioiL 
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INJUNCTION. 

What is an injunction t 

A judicial process whereby a party is required to do, 
or to refrain from doing, a particular thing. 

Can any "proceeding pending before the Supreme 
Court of Judicature vn England be restrained by in- 
junction i 

It cannot; but every matter of equity upon which 
an injunction to restrain proceedings at law might 
formerly have been obtained^ may be relied on by way 
of defence, (Lynch's Statute Law of 1873, p. 16.) 

State i/ri what cases the Court will i/nterfere by way 
of injunction. 

To prevent waste; the continuing of nuisances; 
pirating copyright ; using trade marks ; breaches of 
patents for inventions ; publication of private letters ; 
the sailing of a ship ; to restrain the carrying on of a 
trade contrary to lawful covenants, &c. 

fVhen an injury to property is apprehended, will 
the Court assist^ and how, and for what injuries will 
the Court apply a remedy ? 

It will assist by injunction ; and thus apply a remedy 
for such injuries as are mentioned in the preceding 
answer. 

State generally a/nd briefly the grounds or principles 
on which the Court OA^is i/n gramtmg imjunctions. 

The ground is that there is no other adequate 
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remedy, and that unless the Court interfered in this 
way an irreparable wrong would be done. 

Has a party by whom private letters have been 
written and sent to another person any property, 
absolute or qualified, vn the letters so sent as against 
the person receiving them f If so, under what circum- 
stances, to what extent, and in what way, can he assert 
his title to this species of property ? 

The property which a receiver of private letters has 
in them is of a qualified kind, for the property beyond 
the purpose for which the letter was sent is in the 
sender. The Ctourt will therefore restrain by injunc- 
tion the publication of private letters, whether of a 
literary character or otherwise, Nvhere the publication 
is attempted without the consent of the author. 

Is the tim,e when the party applyi/agfor an injunc- 
tion first became acquainted with the circumstances 
on which the application is founded material or im- 
mateHal t In either way of answering the question 
give the reason. 

It is, becaase equity discountenances laches. 

How does the owner of property a^cquire a right, as 
against an adjoinin^g owner, to the enjoyment of 
ligkt and air t Under what circuTostances wUl the 
Court interfere by injunction to restrai/n any inter* 
fererice with such right t 

He acquires the right by uninterrupted enjoyment 
for twenty years, unless the enjoyment arise by con- 
sent in writing. (2 & 3 Will 4, c. 71, s. 3.) When 
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the right is indefeasible, equity will prevent any inter- 
ference with such light and air which would materially 
injure the plaintiff, provided he has not acquiesced in 
the obstruction, or been guilty of laches. 

WiU the Court interfere to prevent the unauth(h 
rised use of trade Tnarka, and in what cases, and 
whai must the plaintiff prove in order to succeed t 
And what relief will the Court give t 

The Court will interfere if a person has already 
acquired a reputation in trade by them ; in fact, a 
property therein. The plaintiff must prove (1) that 
he has an exclusive right to the trade mark, and (2) 
that the defendant has knowi/ngly used it so as to 
prejudice the plaintiff's custom and injure his busi- 
ness. The Court will then grant an injunction against 
the further unlawful use, and compel the defendant 
to account for all profits made thereby. 

A. contra^ with B., in general terms, that he will 
cease to carry on a trade, but subsequently violates 
his contract, has B, any remedy in equity t And 
give the reason for your answer. 

B. has no iremedy, because contracts in general 
restraint of trade are void as they tend to discourage 
industry, enterprise, and just competition. 

What is waste, and what are the acts which consti- 
tute waste ? 

Waste is any spoil or destruction in houses, gardens, 
trees, &c., by the owner of a particular estate, to the 
prejudice of the expectant in fee. It is either (1) legal, 
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subdivided into (a) voluntary or commissive, or (/3) 
permissive or omissive ; and (2) equitable, which com- 
prehends acts not deemed waste at the common law. 
Pulling down a house is voluntary waste, allowing it to 
fall out of repair is permissive. The cutting down of 
timber by a mortgagor is an example of equitable waste. 

By the S. C. J. Act, 1873, an estate for life without 
impeachment of waste shall not confer upon the 
tenant for life any legal right to commit equitable 
waste, unless an intention to confer such right shall 
expressly appear by the instrument creating such 
estate. (Lynch's Statute Law of 1873.) 

The Court will grant an injunction to restrain waste. 

State some of the ordinary coses in which the Court 
will interfere to prevent the committing of waste. 

The Court will restrain by injunction the committal 
of voluntary waste, as where a tenant for life pulls 
down buildings, or fells timber, or opens mines. 

What is m,ea7U by equitable waste t Will a tenant 
for life, without vrnpeachm^ervt of 'vxxste, be restrained 
from committing it ? 

Equitable waste is such injurious or wasteful acts 
as were not deemed waste at the common law; as fel- 
ling ornamental timber ; the Court ivill, by injunction, 
restrain a tenant for life from committing equitable 
waste. 

Does an estate for life, without impeachmjcnt of 
waste, confer upon the tenant for life a legal right to 
commit equitable waste i 
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It does not, unless an intention to confer such right 
shall expressly appear by the instrument creating such 
estate. 

WUl the Court restrain a tenant for life, without 
iTnpeachrrient of waste, from cutting down any and 
what timber ; and supposing such tenant for life to 
cut down such tiwhei*, and to sell the same, to whom, 
will the money produced by such sale belong ? 

The Court will restrain him from cutting down 
timber which is planted and grown for ornament or 
shelter of the property : this being termed equitable 
waste. If he should cut down such timber and sell it, 
the proceeds will belong to the remainderman or 
reversioner. 

INFANTS AND LUNATICS. 

What protection does the Court give to infants 
having pi*operty within the jurisdiction, and in what 
cases will equity deprive a father of the custody of his 
children, being minors ? 

It will appoint a suitable guardian where there is 
none other, or none other who will or can act ; it will 
provide for the suitable maintenance and education of 
the infant out of his property ; it will exercise a vigi- 
lant care over the conduct of the guardian* making it 
in all cases advisable for him to act under the strict 
guidance of the Court, and will prevent the infant's 
estate from being wasted. It will deprive the parent 
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of the custody of his children on proof of gross ill 
treatment, or that the parent is living in gross immo- 
ralitj, or otherwise acts in a manner injurious to tl^e 
morals or interest of his children. 

Can a father or mother appoint a guardian to their 
children f 

The father may, by 12 Car. 2> c. 24, whether the. 
child be born or in ventre sa rriire at the time of his 
death. A mother cannot, yet she may be appointed 
guardian. 

What are the investments prescribed by the Lands 
Clauses Consolidation Act for the purchase money of 
Ike land of a party under disability, and how is it 
dealt with in the meantime ? 

The money is to be paid into the Bank of England^ 
and may be invested in the three per cent consols, 
reduced annuities, or government or real securities. 
It ultimately may be applied in (1) redemption of land 
tax ; or (2) in paying off incumbrances on lands settled 
to the like uses as the lands sold ; or (3) in the pur- 
chase of other lands, to be settled to the same uses as 
the lands sold ; or (4) if paid in under this Act as the 
Court shall direct; or (5) in payment to the person 
becoming absolutely entitled. (8 Vict. c. 18, ss. 69, 70.) 

What rules does the Court observe regarding the 
enforcement of contracts entered into by infants or 
married wcmen ? 

An agreement entered into by parties incompetent 
to contract, such as infants and femes covert, will not 
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be enforced against them, nor will it be enforced in 
favour of such parties, because the remedy ought to be 
mutual. Tliis rule is, of course, subject to the pro- 
visions of the Married Women's Property Act, 1870. 

What 18 the origi/a of the Lord Chancellor's juris- 
diction i/n lunacy, and how derived, and to what other 
judges has it recently been exten/isd ? 

The sovereign, as pareris patrice, had from the first 
the care of idiots and lunatics who had no other 
guardian, and as the Chancellor is the person by 
whom the Crown exercises its powers, as keeper of 
the toyal conscience and delegate of the Crown, the 
authority of the Chancellor is clearly derived from 
the Crown. By the stat. 14 & 15 Vict. c. 83, this 
jurisdiction is extended to the Lords Justices of the 
Court of Appeal, and the Judicature Act, 1873, does not 
vest this jurisdiction in the High Court of Justice, but 
allows an appeal from an order in lunacy made by the 
Lord Chancellor, or any other person having jurisdic- 
tion in lunacy, to be made to Her Majesty's Court of 
Appeal. (Lynch's Statute Law of 1873.) 

To whom is the term " non compos mentis " appli- 
cable? 

Not only to those who are idiots and lunatics, 
strictly so called, but also to all persons who from age, 
infirmity, or otherwise, arc incapable of managing their 
own affairs. 

In what cases wiU the Court interfere to carry into 
effect the contra^ of lunatics 
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Only where there is entire good faith, and the 
contract is for their benefit, as to provide them with 
necessaries. 



MARRIED WOMEN. 

How are contracts treated that are made between 
husband and wife befm^e and after marriage respec- 
tively t 

The former rule was that at law such contracts 
made before marriage are generally extinguished by 
the marriage, and in equity also unless enforcing them 
would be furthering the manifest interest of the 
parties, as in the case of marriage articles : their 
contracts after marriage are at law a mere nullity, but 
under peculiar circumstances they are enforced in 
equity, as if the wife raises money out of her estate 
to answer the husband's necessities, she is entitled to be 
reimbursed out of his estate ; but the S. C. J. Act, 
1873, provides that when there is any conflict or vari- 
ance between the rules of equity and the rules of 
common law with reference to the same matter the 
rules of equity shall prevail. 

If property be given to the separate use of an 
un/married woman with a restraint against anticipa- 
tion, wUl the separate use be enforced on her subse- 
quent marriage against the husband and his creditors, 
and what will be tJve effect of the death of her subse- 
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quent husband on Iter separate use^ and what the effect 
on it in case of her contracting a second marriage.. 

The separate use will be eaforced against the hus- 
band and his creditors on her subsequent marriage. 

The woman while single, and when, and as often as 
she becomes a widow, has the absolute dominion over 
the property ; yet if she does not dispose of the pro- 
perty so as to put an end to the trust, and she mar- 
ries again, the separate use clause and the restraint 
against alienation will be revived during such and 
every other subsequent coverture, so long as the pro- 
perty is held upon the original trust. 

If a married woman entitled to pirir^money permits 
her husband to receive it, can any, and if any, what 
arrears be recovered agai/ast the husband or his repre- 
sentatives ? 

The wife can only recover one year's arrears against 
the husband and his representatives, for the money is 
meant to dress the wife during the year so as to keep 
up the dignity of the husband and not for accumula- 
tion. 

To what property acquired by tlie industry of a 
married woman is she entitled for lier separate use ? 

The wages and earnings of any married woman 
acquired or gained by her after the 9th August, 1870, 
in any employment, occupation, or trade in which she 
is engaged or which she carries on separately from her 
husband, and also any money or property so acquired 
by her through the exercise of any literary arti>tic or 
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scientific skill, and all investmeQts of such wages, 
eannngs, money and property, shall be deemed and 
taken to be property held and settled to her separate 
use, independent of any husband to whom she may be 
married, and her receipts alone are a good discharge 
for such wages, earnings, money and property. 

Can a married woman effectually assign or give 
eecurity upon any property to which she will become 
entitled on the happening of a future event ? 

She may by deed acknowledged by her in the manner 
required by 3 & 4 Will IV. c 74, the husband joining, 
whether such property be real or personal ; provided 
that as to the personal estate, it comes to the wife by 
an instrument executed after 31st December, 1857, and 
be not settled upon her as a provision for marriage, and 
there be no restraint (20 & 21 Vict c. 57). 

Can a married vxyman hind herself hy contract in 
equity in any, and wluit case f 

She may bind her separate estate as mentioned in 
^he preceding answer. In Hulme v. Tenant it was 
decided that the bond of a married woman jointly with 
her husband shall bind her separate property (I L. C. 
Eq. 481). 

Whai power Ivas a married uvman of dealing with 
property settled to lier separate use t Is there any and 
wJuU disthictixyfi as regards her ^'pin-money'* and 
other property f 

She may in equity dispose of real property settled to 
her sepai*ate use in fee, either by deed or will without 
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the concurrence of her husband. The pin-money not 
being an absolute gift, but only for the purpose of 
attiring the wife^ &€., she cannot dispose of Personal 
property settled to the separate use of the wife, may 
however be disposed of by her either by deed or will. 

To what property acquired otherwise than by her 
industry is a married woman entitled for her separate 
usef 

If married after 9th August, 1870, to any personal 
property to which she may become entitled as next of 
kin to an intestate, or to any sum of money not ex- 
ceeding ^6^200 under any deed or will ; and to any realty, 
as heiress of an intestate, subject to any settlement 
affecting the same. 

Is the separate property of a married woman liable 
for payment of her simple contract debts, and if so 
under what drcwmstances ? 

It is liable for all the debts (simple contract, or 

special), which she expressly charges it with, or with 

which, judging from the nature thereof, it may be 

fairly inferred that she intended to charge it. Hence, 

if she gives a promissory note to pay her own debt, 

without reference to her separate estate, it is a charge 

on her separate estate, because otherwise the security 

can have no operation : and property belonging to a 

woman married after 9th August, 1870, i^ liable to 

satisfy debts contracted by her before marriage (Lynch's 

Statute Law of 1870). 

Is the testameniafy disposition of a married vjowxtn 

u2 
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valid under any and what circuTnstanxseSf and to any 
and what extent ? 

A testamentary disposition of personalty by a married 
woman is valid if made with her husband's consent, as 
he may waive his right to be her administrator. She 
may also make a valid will by custom, of her copy- 
liolds; or in pursuance of ante-nuptial agreement, or of 
a post nuptial agreement for consideration or by virtue 
of a power : and she may dispose of personalty actually 
given and settled or agreed to be given and settled to 
her separate use, whether it be in possession or in re- 
version, and this rule extends to savings out of her 
personal property. If she has a protection order or has 
.been judicially separated from her husband, she may 
dispose of her property in aU respects as if she were a 
feme sole : or if her husband has abjured the realm 
or been banished. If an executrix, she may by will 
devolve her representative character on another with- 
out the assent of her husband. 

What is necessai'y to give validity to the will of a 
Tnarried woman. 

If of personalty, the assent of the husband. 

Can a mamed woman alienate a chose in action 
vested in her, and how and with any and what eoicej)- 
tionst 

As a rule she cannot assign her chose in action, the 
act of marriage depriving her of this power. But if 
settled to her separate use or belonging to her by 
virtue of the Married Women's Property Act, 1870, 
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for her separate use, she may do so. So when she has 
been judicially separated, or, it seems, obtained a pro- 
tecting order under the Divorce Act. 

What id the miming of a wife* 8 equity to a settle- 
Ttient, and how enfoixed i 

It is a right which a wife has in equity to have a 
settlement made upon her out of real or absolute per- 
sonal estate (save a legal term for years) belonging to 
her 'which the husband cannot obtain possession of 
without the aid of the Court, and whenever the wife 
as defendant would be entitled to this equity she may 
enforce it as plaintiff by bill, as was decided in the 
leading case of Lady Elibank v. Montolieu (1 L. C. 
Eq. 341). 

To what extent is this equity enforced by the Court 
against the husband and those claiming under him ? 

It is enforced not only against the husband but (out 
of the wife's immediate choses in action and imme- 
diate absolute equitable interest in chattels personal) 
also against his trustee in bankruptcy, and his as- 
signees for payment of debts generally, and even 
against his specific assignees for value. There is this 
distinction between the case of the husband himself 
^id his specific assignees for valuable consideration un 
the one hand and the case of his trustee in bank- 
ruptcy; in the former it is only necessary that the 
provision for the wife should commence from the death 
of her husband, in the latter it is necessary that the 
provision should commence immediately, because the 
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general assignment of his property renders him inca- 
pable for a time, and perhaps for ever of affording her 
a suitable support 

Will the Court requvre any settlement in favour of a 
vnfe out offyroperty coming or bequeathed to her, and 
claimed by her husband, and if so, in what proportion 
to the amount of the legacy ? 

In such case equity 'will compel the husband to 
make a settlement upon the wife, and the proportion 
so settled is usually half of the property. 

What protection does the Court afford to a married 
woman in respect of property belonging to her which 
the husband cannot reach without the aid of the 
Court? 

It will enforce her equity to a settlement. 

State some of the instances in which a wife's equity 
to a settlement m^y be lost or forfeited by her. 

It may be lost or suspended by her own misconduct. 
Thus, if the wife (not being a ward of Court married 
without its consent) should be living in adultery apart 
from her husband, the Court will not direct a settle- 
ment on her own application ; nor will the Court give 
the fund to the husband. 

Suppose the husband to be a bankrupt, and the wife 
wishes to have the fund appropriated to her own 
benefit as far as may be, to what extent unU the Court 
give effect to her wish t 

The Court will decree the income of three-fourths, 
or three-fiflhs, or perhaps the whole fund, to be ap- 
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plied primarily to the maintenance of the wife during 
her life, and after her death the principal to be divided 
among the children ; because the husband in this event 
must remain for a time, and perhaps for ever, without 
funds to maintain his wife. 

Are there any circumstances under which the rule 
which requires a settlement on the wife will be related 
in favour of the husband / If so, state how, and in 
what instances ? 

Where the wife and children are already amply 
provided for by a prior settlement no further settle- 
ment will be required, and the wife may waive her 
right in open Court, or under a commission (unless 
she be a ward of Court married without its consent), 
and if the amount is under £200. 

What a/mount of p^'incipal money, or of annual 
payment, will the Court pay to a vnarried wonyjm or 
her husband without order, and what evidence is 
required i/n support of the application t 

Not exceeding £200 in principal, or £10 annually, 
but if the wife chooses she may appear and insist upon 
her right to a settlement. 

If the wife does not insist upon her equity, then, 
upon producing a certificate of the marriage verified 
by affidavit, a certificate of the fund in Court, and a 
joint affidavit of husband and wife that there is no 
settlement or agreement for a settlement whatever, 
the Paymaster-General will draw the cheque in favour 
of the husband. 
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A power of jointuring an intended wife, exercisable 
only by an appointor from time to time in receipt 
of the rents of a settled estate is exercised by one en-- 
titled to receive the rents, but not actually wi receipt of 
them. Will equity in any and what circumstances 
uphold the jointure against the estate ? 

If the party afterwards actually come into possession 
equity will uphold the jointure. 

A feme sole entitled to freeholds in fee simple, to 
chattels real and chattels personal, some in possession, 
some in reversion, marries without a settlement, which 
of these various kinds of property can her husband 
dispose of by act inter vivos without her concurrence, 
and which with, putting out of the question the wife's 
equity to a settlement f 

The husband may without his wife's concurrence 
dispose of her chattels real, whether in possession or 
reversion and chattels personal in possession, for they 
are his by the marriage. The wife's freehold in fee, 
if not settled to the separate use of the wife, and 
reversionary interests in personal property may be 
jointly conveyed or assigned by her and her husband 
by deed acknowledged (see 3 and 4, Will. 4, c. 74 ; 
8 and 9 Vict., c. 106 ; 20 and 21 Vict, c. 57). 

fthen do the choses in action of the wife who sur-- 
mves her husband pass to the husband's executors ? 

When he has reduced them into possession in his 
lifetime. 

At the time of marriage a wife is entitled to a 
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beneficial lease for years and she outlives her husband. 
Can the husband sell the lease during the coverture 
without her consent ; and if it is not sold, to whom 
will it belong on the death of the wife ? 

The husband may, during the coverture, charge or 
dispose of the lease as he thinks fit, but he cannot 
bequeath it by will during the coverture. On the 
death of the wife surviving her husband^ it will be- 
long to her personal representatives. 

If access to her infant children be refused to a 
mother by the father or guardian, will the Court 
interfere to any and whai extent ; and if so, under 
what authority t 

The Court is empowered by 36 and 37 Vict., c. 12, 
upon the petition of the mother to make an order 
for the access of the petitioner to such infant or 
infants under the age of 16 years, at such times and 
in such manner as the Court shall think fit, and if 
such infant or infants be within the age of 16 years, 
may order them to be delivered up to, and remain 
in the custody of the mother until such age, and 
subject to such regulations as may seem just. (Lynch's 
Statute Law of 1873.) 

ALIENS. 

May an alien sue for any emd what demands in 
the Courts of this country f 

It appears that since he may hold all manner of 
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property, he may also sue for any demands as a natural 
born subject. (Lynch's Statute Law of 1870.) 

Is the right dependent on any and what circum^ 
stances f 

He must not be an alien enemy. 

What limit is there to tlie right of am, alien to hold 
reed and personal property, end may a title be traced 
through an alien / 

Real and personal property of every description 
(except realty out of the United Kingdom and a 
British ship) may be taken, acquired, held and dis- 
posed of by an alien in the same manner in all respects 
as by a natural born British subject, and a title to real 
and personal property may be derived through an 
alien. 

Can an oMen enforce a ti'ust in his favour relating 
to real estates or chattels real in England, or to per- 
sonal estate t 

It is assumed that he can ; since the '' Naturalisation 
Act, 1870/' empowers him to hold real and personal 
property of every description as a natural bom British 
subject : and before this Act the Court would enforce in 
favour of the Crown a trust of real estate for an alien. 
(Sharp V. St. Sauveur, L. R 7, Ch. Ap. 343.) 

SOLICITORS. 

// one of a firm of solicitors be appointed and 
acts as trustee is he or his firm, entitled to profes- 
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sional charges f Refer to any recent decisioTis on the 
subject 

The rule was that neither he nor his firm could 
charge for professional services, unless authorised by 
the instrument . creating the trust, but this rule has 
been modified by recent casea In Cradock v. Piper, 
it was held that one of several trustees being a solicitor 
may be employed by his co-trustees, and make the 
usual charges against them, provided the amount of 
the costs be not thereby increased ; and in the case of 
Clark V. Garlon, it was decided by Wood, V. C, 
that where one of a firm of solicitors is a trustee, 
and he and his partner agree that the partner shall do 
all the work and have all the profits of the trust 
business, the partner may make and recover against 
the trust estate the usual professional charges. (15 L. T. 
Rep. 61 & 4 ; L. T. Rep. N.S., 361.) 

Explain and illustrate the general principles on 
which the Court acts in adjudicating on dealings 
and transactions between a solicitor cmd his client 

Between solicitor and client entire good faith is 
required, and during the existence of that relationship 
between them there is a general inability to deal with 
each other. If a solicitor contracts with or takes a 
bond from a person who at the time is his client, he is 
subject to the onus of proving the perfect fairness of 
the transaction, and a gift made to a solicitor penderUe 
lite will be set aside. 

Have the town agents of a country solicitor any 
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and what lien upon the papers %n their hands be- 
longing to the clients of the country solicitor t 

The town agent of the solicitor in the country has 
no lien for his general balance upon papers of the 
client which come into his hands, but he has a par- 
ticular lien to the extent of his charges in the suit or 
matter in which he has been the agent for the country 
client 

What authority ought to he taken by a solicitor 
from his dierd for the prosecution or defence of an 
action? 

The solicitor should be careful to obtain a written 
authority or retainer from his client to institute or 
defend the suit. But, although such authority may 
be by parol, yet, if so, and the authority is afterwards 
disputed by the client the onus probandi will lie on 
the solicitor. 

Define the nature and extent of a solicitor's lien on 
the papers in his hands belonging to his client, and also 
of his lien on a fund recovered in a suit 

The former is merely a right to withhold the 
deeds, &c., until his costs are paid : it is only a passive 
lien. It prevails as against the representatives of the 
client, but is only commensurate with the right of the 
client : so that when a mortgage is paid off, the soli* 
citor of the mortgagee cannot retain the deeds. But 
a solicitor has a lien on a fund realised in a suit for 
his costs of the suit or immediately connected with 
it, and this is a lien which he may actively enforce. 
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Can courts of justice give solicitors a charge for 
their costs upon the properly recovered or preserved 
by themf 

Yes, unless the right to recover the costs is statute 
harred, and all conveyances to defeat such charge are 
void, except as against a band fide purchaser for value 
without notice. (23 & 24 Vict. c. 127, s. 28.) 

What is the rule with respect to the notice to tfte 
counsel^ solicitor, or agent, being notice to the client or 
principal ? 

That it is good notice^ since in each case it virould 
be a breach of trust or confidence in the agent, solicitor, 
or counsel not to inform the principal or client The 
notice to the counsel, solicitor, or agent, must, how- 
ever, be in the same transaction or one closely fol- 
lowed by and connected therewith. 

When a solicitor has carried on a cause up to a 
certain point, can he stay it unless the client famishes 
him with money f 

Yes: a solicitor is not bound to proceed without 
adequate advances from time to time by the client 
for expenses out of pocket. 

What is the extent of a solicitors lien on property 
of his client in his hands, and on a fund paid into Court 
in an action brought for his client by tlie solicitor ? 

He has a lien (which remains after his death to his 
representatives) for his general balance upon deeds or 
papers of his client (commensurate- with the right of 
his client) which have come to his hands in the way 
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of his professional employment. By order of the 
Court or Judge, he has a lien or charge upon property 
recovered, or on a fund paid into Court in an action ; 
or upon money and costs ordered to be paid to the 
client for his taxed costs of suit 

Assuming a solicitor by negligence or unskilfulness 
so to mismanage his client's cauae that it is lost, hits 
suck client any remedy by action against suxJi solicitor f 

He may maintain an action against the solicitor if 
the cause were lost in consequence of gross negligence 
or gross ignorance. 

What is the difference between the lien- of a country 
solicitor^ and that of his town agent, as to costs due 
from a client f 

The country solicitor has a lien upon all papers of 
the client in his hands, to the extent of the general 
balance due to him from the client for costs : thus, if 
he be conducting one cause for the client in the First 
Division, and another in the Third Division of the 
High Court of Justice, the client cannot get away his 
papers in the cause in the Third Division upon pay- 
ment of the costs only of that cause, but must also pay 
the costs of that in the Third Division, and then he 
may have all his papers. 

An agent to a country solicitor has no lien for a 
geveral balance upon any money of the client which 
comes into his hands, but he has a particular lien to 
the extent of his agency charges in that particular 
action. 
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Has a BolicitoT any lien upon a judgment, and if 
BO, of what nature f 

He has an active lien upon a judgment obtained by 
him for his client, and upon any money levied under 
an execution upon it, for his costs in the suit in which 
the money is recovered, and no set-off can be allowed 
to prejudice this lien. 

Wltat is necessary to he done by a solicitor before 
commeming an action to recover his costs f 

He must, one calendar month before he begins the 
action, deliver, or send, to the party charged a bill of 
his fees, charges, and disbursements, signed by him, or 
enclosed in, or accompanied by a letter referring to the 
bill. 

He may, however, set-off the amount of his bill of 
costs in an action brought against him by his client, 
although he has not delivered a bill signed a month 
before the action. 

A Judge may give the solicitor leave to sue before 
the expiration of the month if the client is about to 
quit England. 



I 
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CHAPTER 11. 



OF TORTS GENERALLY. 



Is an infant liable for torU comrnif^ed by him ? 

He IS, except for those arising out of contract. 

An oTjihan of tender years hxis had his leg broken 
by wilful negligence. Can he bring an action for the 
injury, and if so, how, and ivhaf action ? 

He may, by his next friend, bring an action which 
may be either trespass, or case; the former if the 
injury was direcjbly and immediately occasioned by 
the negligence, the latter if it was nut immediate, but 
only consequential. The form of action is of no im- 
portance. 

A failier and his child umler ten years of age receive 
injuries by a collision on a railway ; in seeking com» 
pensation at law for »uch injuries, miLst there be more 
actions than one, and in ivhose navie or names is or 
are siich action or actions to be brought ? 

Two actions should be brought, the one by the 
father for compensation for his injuries, the other by 
the next friend of the child for compensation for the 
infants. 
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What is necessary to suppmi; an action for fraudu- 
lent misrejyresentation ? 

Proof that the representation is false and that to the 
knowledge of the person making it, that the person 
injured was induced by the false representation to 
contract, and that in consequence he has ^^ustained 
damage. 

In Chandler v. Lopus the defendant sold to the 
plaintiff a stone which he affirmed to be a Bezoar 
stone, but which proved not to be so. The action was 
brought upon the case, but it was held that no action 
lay against the defendant, unless he either knew it was 
not a Bezoar stone, or warranted it to be a Bezoar 
stone. (1 Sm. L. C. 165.) 

In Pasley v. Freeman it was decided that a false 
affirmation made by the defendant with intent to 
defraud the plaintiff, whereby the plaintiff receives 
damage, is the ground of an action on the case in the 
nature of deceit. In such an action it is not necessary 
that the defendant should be benefited by the deceit, 
or that he should collude with the person who is. 

As to when a representation should be in writing 
in order to maintain an action against the party 
making it, see 9 Geo. IV., cap. 14, sec. 6, (2 Sm. L. C. 

71.) 
Is a master answerable for damages caused by the 

negligence or criminal act of his servant ? 

He is liable for the negligent act of bis servant 

while performing his master's business, but not for the 

I 
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criminal act of his servant unless he commanded or 
encouraged it. 

Will the liability of tlte master^ as stated in tlie 
preceding question^ he altered by the injured party 
being also his servant ? State the master^ s liability , and 
tite reasons on which it is founded* 

In this case the master would not be liable if the 
servant committing the injury were of competent skill 
and both were engaged in the course of a common 
emplojrment. The reason being that the master has 
done his duty in selecting competent and skilful work- 
men, and there is no implied agreement by him not to 
expose his servant to extraordinary risks in his em- 
ployment. 

If a coachman negligently drives his master* s car- 
riage, and thereby injures another, when is tlve master 
liable ? 

The master would be liable if the negligence did 
not amount to a criminal act and the servant was 
upon his master's business. 

Whilst A. is riding in his carriage, his coachman, 
in d riling, knocks a man dovm and injures, hi/m. 
Upon another occasion, when A. is not riding in his 
carriage, his coachman does a similar thing: can the 
party injured bring an action of trespass against A, in 
both, or either J and which of these cases ? 

In the former case when the master was present 
trespass would lie, but not in the latter. The foim 
•of action is of no practical importance ; and in tliQ 
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latter an action could be brought against the master if 
the coachman was upon his business when he knocked 
the man down. 

In the case of an injury to a person on the Queen's 
highway by job horses on a yearly hiring, not driven by 
the job'Toaster^s servant, who is liable for it ? 

The person hiring the horses : if the job-master's 
servant were driving the job-master would be liable. 

In what way is a stage-coach proprietor liable to a 
passenger travelling by his coach, for hurt or injury ? 

He is liable to make good any injury the passenger 
may sustain by reason of the negligence or want of 
skill of the coachman, or by reason of any defect in the 
construction of the coach, or of the viciousness of the 
horses ; but if the injury were the result of unavoid- 
able accident he is not liable. 

If a traveller by a railway sustain an injiwy on 
the journey, will fte be entithd to compensation and 
against wlumi sluyidd he proceed I 

If the injury was occasioned through the negligence, 
of the company's servants, he would be entitled to 
compensation, and should proceed against the com- 
pany. 

If A, sues for damage arising from the negligence of 
£., how may his right to recover be affected by his 
own want of care ! 

If A. contributed towards the accident by negli- 
gence or want of proper care, he would not be en- 
titled to recover. 

I 2 
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What wds decided in the Six Carpenters' case f 

In this case six carpenters entered a tavern and were 
served with wine for which they paid ; they were after- 
wards, at their request, served with bread and more 
wine, for which they refused to pay. On these facts an 
action for trespass was brought against them, and the 
point of the case was whether the non-payment made 
the entry into the tavern tortious. It was decided 
that if a man abuse an authority given him by law, 
he becomes a trespasser ab initio ; but if the authority 
be given by the party and abused, then he is not a 
trespasser ab initio, but must be punished for his 
abuse. It was also held that non-feasance only cannot 
make the party who has the license by law a tres- 
passer ab initio, and therefore in this case the mere 
non-payment did not make the carpenters trespassers 
ab initio. (1 Sm. L. C. 132.) 

By 11 Geo. 2, cap. 19, a distrainor is not a trespasser 
ab initio, if any rent is due, although an irregularity 
may have been committed in levying the distress. 

What is the diffei^ence betiveen libel and slander ? 

The difference is that libel, which is malicious de- 
famation by writing, printing, or pictures, is punish- 
able criminally and civilly, while slander, which is 
oral defamation, is punishable civilly only : also, that 
an action for libel must be brought within six years, 
for slander within two. 

For what words may an action for slander be main" 
tained ? 
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For all words imputing to another the commission 
of some crime punishable by law, such as, treason, 
murder, forgery, perjury ; or words which may have 
the effect of excluding him from society, as to charge 
him with having leprosy; or words which may impair 
or hurt his trade, as to call a tradesman a bankrupt, a 
lawyer a knave, or a physician a quack. 

A man commits an assault in the street, and in 
doing so breaks unintentionally a square of valuable 
plate glass in a shop window; another slips down 
accidentally and does the like. Has the owner of tite 
glass a remedy at law against both or either of the 
persons i 

. In the first case, the shopkeeper has a remedy at 
law, in the second he has none; the reason being 
that in the former the injury was done by the man 
while committing an unlawful act, but the latter was 
an unavoidable accident 

If I start game in my own land, have I a right to 
follow it into the land of my n^hbour ? 

I have not; but if I shoot game on my own land, 
and it falls dead on that of my neighbour, I may pick 
it up without committing a trespass in pursuit of 
game. 

Explain the m£aning of the maxim Actio personalis 
moritur cum person&, and give an instance of its 
application. 

A personal action dies with the person : as, if bat- 
tery be done to a man, if he who did the battery, or 
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the other, die, the action is gone. There are by sta- 
tute many exceptions to this rule of law. 

Has any, and what, alteration been made in the 
above maxim by the 9 d; 10 Vict, c. 93 (oom/numly 
called Lord Campbell's Act) ? 

Yes ; by this Act, whenever the death of a person 
is caused by any wrongful act, or neglect, done under 
such circumstances as would (if death had not ensued) 
have entitled the party injured to maintain an action, 
and recover damages, then the person who would have 
been liable, if death had not ensued, is still liable to 
an action for damages, although the death has been 
caused under such circumstances as amount in law to 
felony. 

In case of injury to a person from which death 
evsueSy is there any mode by which com^pensation can 
be sovght, and by what rrveans^ and by whom, and for 
v)ho8e benefit, and against whom, must it be brought ; 
and under what circumstances, if avky, can the person 
to be benefited sue in his or her own right, and what 
species of loss is recoverable in such an OAstion ? 

As above seen, in such a case, an action for damages 
may be maintained for the benefit of the wife, hus- 
band, parent, and child of the person whose death has 
been caused (sect. 9). It is to be brought by, and in 
the name of, the executor or administrator of the 
deceased against the person who would have been 
liable if death had not ensued, and within twelve 
calendar months after the death (sect. 3). But by 27 
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& 28 Vict c. 29, if there be no such executor, &c., 
or if oHe, and he does not sue within six calendar 
months afber the death, the action may be brought 
by the persons beneficially interested. The loss 
must be that of some pecuniary advantages, either 
presently or in expectation. Damages are not to be 
given as a aolatium, to the feelings of the deceased's 
representatives or in reference to the loss of a legal 
right. 

WhcU relations besides father and mother does tl^ 
vx>rd ''parent'* include in Lord Ca/mpheWs Act ? 

It includes " father and mother, grandfather and 
grandmother, stepfather and stepmother," and the 
word "child" includes "son and daughter, grandson 
and granddaughter, stepson and stepdaughter." 

A, commits an assault upon B,, and before ac- 
tion brought B, dies, can B's executors or adminis- 
trators sue A, for the recovery of damages for the 
assault t 

They cannot, unless B. died from the effects of the 
assault, and then they can under Lord Campbells Act. 
Actio personalis moritur cum persond. 

State tiie exceptions to the m^aodm Actio personalis 
moritur cum persona. 

Trespass to the goods and chattels of the deceased ; 
also the right to bring an action within one year of 
the death for injury done to realty within six months 
before the owner's death ; also in cases coming within 
9 & 10 Vict. c. 93, 
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In an action for an injury caused by the bite of a 
savage dog, what rruiy the defendant put the plaintiff 
to 'prove in support of his action J 

That the defendant was aware that the animal was 
savage, and did not take snfBcient measures to pre- 
vent its doing mischief. If the dog bit sheep or cattle, 
the plaintiff is entitled to recover without such proof. 
(28 & 29 Vict. c. eO.) 

State some of the nuisances affecting d/weUing 
houses and lands for which an action wUl lie. 

Setting up an offensive trade, as a tallow-chandler's, 
or maintaining an offensive thing upon the premises, 
as a dung-heap; the stench from which renders the 
air unwholesome, and the enjoyment of property 
uncomfortable; also for obstructing lights, or divert- 
ing water-courses. 

Wlien is a person liable as executor de son tort ? 
If a stranger takes upon himself to act as executor 
without any just authority (as by intermeddling with 
the £Oods of the deceased, and many other transac- 
tions) he is called in law an executor of his own 
wrong, de son tort, and is liable to all the trouble of an 
executorship \vithout any of the profits or advantages ; 
but the doing of acts of necessity or humanity, as 
locking up the goods or burying the corpse of the de- 
ceased will not amount to an intermeddling as will 
charge a man as executor of his own wrong. He is 
chargeable with the debts of the deceased, so far as 
assets come to his hands. He cannot bring an action 
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himself in right of the deceased ; but actions may be 
brought against him. 

How ahovld a person proceed for damages against a 
wUful trespasser y when they wotdd not amount to £5 1 

Summarily before a justice of the peace ; on convic- 
tion the offender may either be imprisoned alone or 
imprisoned and kept to hard labour for a term not 
exceeding two months, or pay a sum not exceeding 
£5, and a further sum as compensation for the damage 
not exceeding £5, which^ in the case of private pro- 
perty, is to be paid to the injured party. See also 
28 & 29 Vict. c. 127. 

May the owner of a horse which has been taken from 
hi/m retake it in any and in what place f 

He may retake it whenever he happens to find it, 
so that it be not done in a riotous manner, or attended 
with a breach of the peace, which retaking is termed 
recaption. But if a horse is feloniously stolen, it seems 
the owner may break open a private stable, or enter' 
the grounds of another to retake it, if he has reason to 
suspect that it is there, but not otherwise. 

A person is i/njured while travelling on a railway. 
State a case in which he has a remedy, and when he 
has none, against the company. 

If the injury were occasioned by the negligence of 
the company's servants, as if, in consequence of the 
points being wrongly set, the train ran into a truck 
standing on a siding, the person would have a remedy 
against the company; but if he contributed in any 
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way, as by getting out of the carriage while in motion, 
or the injury was the result of unavoidable accident, 
or of a latent defect in (for example) a wheel, which 
could not by ordinary diligence on the part of the 
company have been discovered, the person has no 
remedy. 
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CHAPTER HI. 

OP CX)NTRACT8. 

BILLS OF EXCHANGE^ PBOMISSOBY NOTES, AND CHEQUES. 

Define a promissory note. 

An unconditional promise in writing to pay a spe- 
cified sum at a time therein limited, or on demand, or 
at sight, to a person therein named or to his order, or 
to the bearer. 

Define a biU of exchange. 

An unconditional written order from A. to B , di- 
recting him to pay a sum of money therein mentioned 
to A. or his order, or to C, a third person, or his 
order. 

What is the difference between an inland and a 
foreign bill of exchomge ? 

Inland bills are such as are drawn and payable in 
the United Kingdom, the Isle of Man, Gruernsey, 
Jersey, Aldemey, or Sark, and adjacent islands, being 
part of the Queen's dominions. (19 & 20 Vict. c. 97, s. 7.) 
Foreign biUs are such as are drawn abroad and pay- 
able here, or vice versd, A foreign bill must be pro- 
tested if dishonoured, not so an inland bill ; an inland 
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bill cannot be stamped after being drawn, but a foreign 
bill may. 

If an infant jova wiih am, adult in a biU ofexchange^ 
can either he sued on the bill ? 

The adult may, but not the infant. 

Describe the partiee to a hill of exchange^ and state 
their relative liabilities. 

The acceptor is primarily liable and is the principal, 
all the other parties being merely sureties for him. 
But they are not as between themselves merely co- 
sureties, but each prior party is a principal in respect 
of each subsequent party. Thus, an endorser is con- 
sidered as a new drawer, unless he qualify his endorse- 
ment, as by adding the words ''without recourse to 
me. 

The person who makes or draws the bill is called 
the dra/wer, he to whom it is addressed is before ac^ 
ceptance, the dra/wee, and after acceptance the oc- 
ceptor; the person in whose favour it is drawn is the 
payee ; if he endorse the bill to another he is called 
the endorser^ and the person to whom it is thus as- 
signed or negotiated, is the endorsee or holder^ and so 
ad mfmitum. 

WhcU is the effect as regards the liability of other 
parties of giving time to the a^cceptor of a bill of 
exchange i 

It discharges them unless made with their consent. 

If in a bill or note no time of payment be specified^ 
when is it payable i 
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On demand. 

Are days of ^tdce allowed in the case of hills of 
exchatige or promissory notes made payable at sight 
or on presentation t 

No ; by 34 & 35 Vict. c. 74. 

Define a cheque f 

It is, in effect^ a bill of exchange drawn on a banker, 
payable to order, or bearer, on demand. 

What is the effect of crossing a cheque, and what 
the effect of crossing it with the name of a banking 
firm? 

The effect of simply crossing a cheque is to make it 
payable only to or through some banker. If crossed 
with the name of a banking firm it can only be paid 
to or through that firm. (19 & 20 Vict. c. 25.) 

Is oral evideV'Ce admissible to make a promissory 
note absolute on the face of it, condition^ or payable 
upon a contingency. 

No, parol evidence cannot be given to vary or con- 
tradict a written instrument. 

• Is there any difference in the extent of the liaMlity 
of an acceptor of a bill of exchange as between himself 
and third parties, and as between himself and the 
drawer ? 

No ; unless there has been no consideration for the 
acceptance, then the acceptance being for the accom- 
modation of the drawer, the acceptor is not liable 
to the drawer, though he is to parties who took the 
bill bond fide, and paid a valuable consideration for it. 
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A hill is accepted tvithout consideration, and for the 
a^ccommodationofihe drawer. Wliat facts must he shown 
to entitle the acceptor to set up this defetice against a 
svJbsequent endorsee t 

He should plead that the bill was obtained from him 
by fraud, and that the plaintiff gave no consideration 
for it, then proof of the fraud is held to throw on the 
plaintiff the onus of showing that he gave consideration 
for the bill. 

What is the meaning of a bill of eocchange heing 
accepted per pro. ? and what is the consequence if this 
he done witlwut authority i 

Per pro, means by the procuration or agency of 
another, and the meaning of a bill of exchange being 
accepted per pro. is that it is accepted by an agent of 
the drawer who has an authority for that purpose ; 
if accepted per pro. without authority it is a fraud in 
law, although done without a fraudulent intent, for 
which the agent is responsible. If the acceptance is 
fradulent it is a felony. 

To which parties to a hill of excliange or promissory 
note must notice of dishonour be given ? 

To all parties to a bill except the acceptor ; and to 
all parties to a note of hand except the maker ; the 
holder of a dishonoured bill should therefore give 
notice to the drawer and endorsers of it: and the 
holder of a note to the endorsers only. 

Within what time ought notice of the dishonour of 
an inland Ull, accepted for value, to he given to the 
drawer or endorser hy the holder ! 
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Where the holder and the party to whom notice is 
addressed live at different places, it is sufficient to 
send off notice on the day next after the day of dis- 
honour. Where both the parties live in the same 
town, or where they live in London, notice must be 
given in time to be received in the course of the day 
following the dishonour. 

By whom ccm a bill of exchange he accepted ; arul 
what constitutes acceptance of an irdand, and what of 
a foreign hill of exchange i 

A bill can only be accepted by the drawer com- 
petent to contract, and not by a stranger, except for 
honour. Acceptance in this country of bills inland or 
foreign, must now be in writing on the bill signed 
by the acceptor or his agent. (19 & 20 Vict. c. 97, 
s. 6.) 

Which of the parties to a bill of exchange is prima- 
rily liable to pay it, and how is this llahUity affected 
by the bill being accepted for axicommodation ? 

The acceptor ; if he accepted the bill for the accom- 
modation of the drawer, then in an action between the 
drawer and acceptor he is not liable. 

If the acceptor of a bill of exchange refuse payment 
of it when due, is any, atid what step necessary before 
you can sue tlie drawer or indorser 1 

Notice of dishonour must be given to all parties 
except the acceptor. There is no particular form of 
notice, yet it must import in express terms, or by 
nece&jary. implication, that the bill (or note) }uts been 
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dishonoured. A "written notice is not essential, but is 
advisable and facilitates proof. 

A. takes a cheque of B. on his bankers, and cannot, 
7vithout some inconvenience, present it for payment 
vntil some days after, and when he does so finds that 
the bankers have stopped payment in the mean time. Can 
he recover the amount afterwards against B, f 

If a cheque be payable at a bankers in the place 
.There the party receives it. it should be presented for 
payment during banking hours on the day after it is 
received. If it be payable elsewhere, it suffices to 
fdrward it by the regular post on the day after it is 
received, and the party receiving it by post has till 
the next day to present it; if this be not done, and 
the banker fails, the party guilty of the negligence will 
have to bear the loss. A bank note should also be 
circfilated or presented within the same period. 

A client brings an overrdue bill of exchange to his 
attorney : give a detailed account oftlie steps that must 
be taken to enforce 'payment, and suggest any difficulties 
occurring to you that may arise as to its recovery : also 
some of the different ways in which the client might be 
holder. 

The attorney should ascertain whether proper notice 
of dishonour has been given; if not, and one is re- 
quisite, he should give it, if not too late. The bill being 
over-due, the attorney should also inquire of his client 
whether he took it previously or subsequently to its 
becoming due ; if he took it subsequently, he will hold 
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it Rubject to all the equities attaching to the bill. The 
client may be holder as drawer (being also payee), or 
as payee (not being the drawer), or as indorsee. 

Can an action he maintained on a lost bill of ex- 
cJiange or promissory note, and can the plaintiff prevent 
the defendant from setting up the loss of the instru- 
ment ; and if so, how t 

Yes; by the 17 & 18 Vict., c. 125, the Court or a 
Judge may order that the loss of such instrument shall 
not be set up, provided that an indemnity is given to 
the satisfaction of the Court, or Judge, or a Master, 
against the claim of any other person upon such nego- 
tiable instrument (s. 87). If the bill or note be not 
negotiable, the loss of it is no defence to an action 
upon it, for no one can have a good title to it except 
the payee. 

A promissory note is made payable to a husband and 
wife and the husband dies before it is paid, his wife 
surviving him. Can she maintain an action upon 
itf 

The widow may sue upon the note ; and if the hus- 
band should have joined with his wife in suing upon 
the note, and have died after judgment and before ex- 
ecution, the judgment would survive to the wife. 

Is a tender after a bill of exchange becomes due a 
defence for tJie acceptor in an action by the indorsee f 

No. 

A promissory note is made payable to a woman 
before her marriage. Site afterwards marries, and 
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the husband dieSy leaving her surviving, can she 
hHng an action upon the note ? 

If the note is not recovered upon during their joint 
lives it being a chose in action, reverts to the woman, 
and she may bring an action upon it. 

IIow i^ tlic debt affected in law, when the payee of a 
pi'omissory note dies, leaving tlie maker of the note 
his ex<!cutori 

Formerly the debt would have been extinguished at 
Law, but not in Equity ; now, however, this distinc- 
tion does not exist, it being provided by the S. C. J. 
Act, 1873, that when there is (as in this case) a con- 
flict between the rules of Equity and of Common 
Law those of Equity shall prevail 

If a bill of excluxnge is paid by one of ilie parties 
to it before it is due, and is allowed to remain in the 
hands of the indorsee, who indorses it away after the 
payment, can a subsequent indorsee for value recover 
from the party who ho^ previously paid the bill 1 

Yes, if the indorsee took it bond fide and for value, 
but payment of a note payable on demand will be 
a defence against an indorsee for value without notice. 

State in wJuxt particulars bills of exchange and 
2)romissory notes differ from other simple contracts ? 

They must always be in writing — they import a con- 
sideration, carry interest from the time they are due 
and payable, without a promise to pay interest, and 
they must always be stamped. 

// A. guarantees the due payment of a bill of ex- 
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change, is A. liable for tite interest if the bill be not 
paid at maturity ? 

Yes. 

WJiere a bill of excliange is payable to bearer can a 
person who is holder for value sue upon it whether the 
party frovi whora it was taken had a title to it or 
notf 

Yes, if the owner took it bond fide and for vjlue 
before it became due; since in the leading case of 
Miller v RoAie, it was decided that the property in 
a Bank Note passes like cash by delivery, and a pnrty 
taking it bond fide and for value, is entitled to retain 
it as against a former owner from whom it was stolen ; 
and this case establishes the same principle in favour 
of all negotiable instruments. (1 Sm, L. C. 468.) 



INFANTS. 

For what debts is an infant liable ? Does it make 
any difference if he is residing under the parental 

roof? 

He is liable for debts incurred for necessaries suit- 
able to his station in life : if he reside with his 
parents, he cannot in general be made responsible f(>r 
such debts. 

Is a father liahle for any debts contracted by his 
infant son ? 

X 2 
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He is not. unless there be some contract, express or 
implied, on his part to pay them. 

How can a debt contracted during i/nfancy, and not 
recoverable on that ground, be made binding on the 
party after lie comes of age ? 

It may be made binding upon him if he promise 
after he is of age to pay ; but the promise must be in 
writing, and signed by him or his agent. (9 Geo. IV., 
cap. 14.) 

Is an infant liahle on a warranty of a hoi^se sold 
by him if it prove unsound f 

No ; because it is a breach of duty arising out of 
contract. 

Can a minor mie or be sued on breach of a promise 
to marry f State the reason for your ansrver. 

He can sue but cannot be sued, because infancy is a 
personal privilege of which, as a rule, no one but he 
can take advantage : so if the parties to a contract be an 
infant and an adult, the latter is bound by, though the 
former may avoid, the contract. There are exceptions 
from this rule, as contracts for the public service, 
articles of apprenticeship, executed contracts of mar- 
riage, representative acts as executor and trustee, and 
contracts for necessaries; these are binding ab initio 
on the infant. 

Can any other paHy to a contract, except an infant, 
take advantage of infancy to defend an action on tlie 
contract? 

No ; because infancy is a personal privilege. 



HUSBAND AND WIFE. 133 



HUSBAND AND WIFE. 

If a man marry a woman to whom he is ivdebted^ 
and to wlioTYi he- has given a security for the debt, what ♦ 
becomes of the debt and of the security : and how can 
this be prevented ? 

The debt and security are discharged by the mar- 
riage — to prevent this the debt should before mar- 
riage be assigned to trustees for the separate use of the 
wife. 

When is a hnsbayid liable for tlis debts of his wife 
contracted during coverture, and upon what principle ; 
and in what cases is he not liable ? 

He is liable when he has either impliedly or actually 
authorised her to incur debts; and therefore he is liable 
for necessaries suitable to his station in life, upon the 
principle that he impliedly authorises her to act as his 
agent, an implied authority which arises from the 
fact of their cohabitation. He is not liable to any 
particular tradesman to whom he has given notice not 
to trust her, unless she be living apart from him for no 
fault of her own, and he does not supply her with 
necessaries or means of obtaining them ; neither is he 
liable if the wife depart from him against his will and 
without sufficient excuse, or if she is dismissed by him 
for adultery ; nor if they are living separate and he 
pay her a sufficient sum for her maintenance, even it 
the tradesman did not know of such allowance. 
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In Manby v. Scott, a very old case which occurred 
in the reign of Charles II., it was decided that the 
wife's contract does not bind the husband unless she 
act by his authority. The two other leading cases 
upon this subject are Montague v. Benedict^ and 
Seaton v. Benedict The former of these was an action 
against a husband for certain goods — not necessaries — 
delivered to the wife of the defendant, and it was 
decided that as the goods were not necessaries, and 
there was no evidence to go to the jury of any assent 
of the defendant (the husband) to the contract made 
by his wife, the action could not be maintained. The 
latter was a claim for the price of certain goods which 
were in the nature of necessaries, delivered to the wife 
of the defendant. It was shown that he had supplied 
his wife's wardrobe well with all necessary articles; 
and it was decided that a husband who supplies his 
wife with necessaries in her degree is not liable for 
debts contracted by her without his previous authority 
or subsequent sanction. (2 Sm. L. C. 396, 429, 436.) 

Against whom should an action he brought for a 
debt contracted by a married woman before her mar- 
riage ; and state what restriction, if any, there is to the 
liaMliiy of a husband to the debts of his wife con- 
tracted before mxirriage. And what is the effect if she 
dies befm*e action brought f 

Against the husband and wife, unless the parties 
were married after 9th August, 1870, and then against 
the wife only whose separate property is liable to 
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satisfy the debt ; formerly the husband was, dvuring 
coverture, liable jointly with his wife upon all con- 
tracts entered into by her before marriage, but by 
the Married Women's Property Act, 1870, he is not 
(if married subsequent to the above date) liable. If 
the wife died before action, the husband was no longer 
liable. (Lynch's Statute Law, 1870.) 

Upon what principle does the liability of a hus- 
band upon his wife's contract rest, and in what cases 
may a wife be regarded as the general agent of the 
husband ? 

Upon the principle that she is his agent, and she may 
be regarded as his general agent, for the purchase of 
necessaries suitable to her condition in life. 

Does it raake any difference or not as to the hus- 
band*s liability for necessaries supplied to his wife, if 
he be an infant at the time f 

It does not; he is liable, though an infant. 

What rights as to property have been conferred by 
recent legislation upon wives deserted by their hus- 
bands, and how Tnay they be secured t 

By the Divorce Act, the wife may apply to a police 
magistrate (if one), or to justices at petty sessions, or 
,to the Divorce Court, for an order to protect any 
money or property she becomes possessed of after such 
desertion against her husband and his creditors. And 
if the order be made, such money or property belongs 
to the wife, as if she were a fertie sole* The order 
must, unless made by the Court, be entered within 
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ten days with the Registrar of the proper County 
Court. If the husband (or his creditors) seize and 
hold the property, after notice of the order, he is 
liable to restore the property, and pay double its 
value. (20 & 21 Vict. c. 85, s. 21.) 

I8 a wife*8 authority to order necessaries revoked by 
the death of her husband, although at tlie time of the 
order the wife and tradesman were ignorant of tlie 
death of the husband i 

It is, since it is only on the presumption of his 
authority that she has power to bind hijB, which 
authority is revoked by his death. 

When a husband wrongfully turns away his wife, 
and gives notice in the newspapers not to trust hei\ 
is he liable to tradesmen for necessa^nes supplied to 
heri 

The husband is still liable; for the tradesman is 
considered as standing in the place of the wife, and 
enforcing indirectly her right to be maintained. 



CONTRACTS. 



State some of the Tnaxims by which contracts are 
construed or expounded. 

(1.) All contracts are construed according to the 
intentions of the parties. (2.) The construction 
should be liberal. (3.) It should be favourable. (4.) 
The contract should, in general, be construed accord- 
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ing to the law of the country where made. (5.) The 
construction is taken most strongly against the con- 
tractor or grantor. (6.) Oral testimony cannot be 
given to vary, but may to explain a written contract. 

Name the contracts required by the fourth section of 
the Statute of Frauds to be in writing. 

(1.) Where an executor or administrator promises 
to answer damages out of his own estate : 

(2.) Where a man undertakes to answer for the 
debt, default, or miscarriage of another : 

(3.) Where any agreement is made upon considera- 
tion of marriage : 

(4.) Where any contract is made of lands, tene- 
ments, or hereditaments, or any interest therein : 

(5.) Where there is any agreement that is not to be 
performed within a year from the making thereof: 
there must be some note or memorandum of the 
agreement in writing, signed by the party to be 
charged therewith, or his lawful agent, before any 
action can be brought upon the agreement 

When a simple contract is required by the Statute 
of Frauds to be in writing, or is reduced into writing 
by the parties, is it necessary that the consideration 
should appear on the agreement, or may it be supplied 
by parol testimony 1 

It was decided, in Wain v. Warlters, that by the 
word "agreement" must be understood, not only the 
promise itself, but also the consideration for the pro- 
mise ; so that a promise appearing to be without con- 
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sideration on the face of the written engagement was 
a nudum pactum, and gave no cause of action : the 
consideration cannot be supplied by parol testimony ; 
but, in the case of a guarantee (19 & 20 Vict. c. 97f 
s. 8), a bill of exchange or promissory note, the consi- 
deration need not appear on the face of the instrument. 

Can an action be maintained on a verbal contract 
for a year's service, to commence from a day subsequent 
to the making of the contract i Would it make any 
difference if the year were to commence from the 
making of the contract t 

In the former case, no ; because the contract cannot 
be performed within a year from the making (Statute 
of Frauds, sect. 4) : ip the latter case, yes ; because 
the contract can be performed within a year. The 
leading case on this subject is Peter v. Compton, which 
was an action upon an agreement of the defendant in 
consideration of one guinea paid him, to give the 
plaintiff so many on the day of his marriage ; the 
marriage did not happen within the year, and the 
question was whether or not the agreement must be 
in writing ; it was decided that " an agreement which 
is not to be performed within one year from the 
making thereof^' means, in the Statute of Frauds, an 
agreement which, from its terms, is incapable of being 
performed within the year, and, therefore, that the 
agreement in that case need not be in writing. 

Can you question the legality of a consideration to 
a contract under seal t 
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You can ; because although a contract under seal is 
binding on the party making it, whether there be a 
consideration or not, yet it is liable to be impeached if 
founded on an illegal or immoral consideration, or ob- 
tained by fraud. 

In the leading case of Collins v. Blantem the plain- 
tiff sued on a bond executed by certain parties, of 
whom the defendant was one, the obligation of which 
was £700, conditioned for payment of £350. The 
defendant pleaded the following facts, which showed 
that the consideration, though not appearing on the 
face of the bond, was illegal; certain parties were 
prosecuted for perjury by one John Rudge, and pleaded 
not guilty. According to an arrangement the plaintiff 
gave his promissory note to the prosecutor, John Budge, 
he to forbear further prosecuting, and, as a part of the 
arrangement, the bond on which the plaintiff sued was 
executed to indemnify him. The question was whether 
^uch a plea was good, and it was decided that it was, 
on the ground that illegality may be pleaded as a 
defence to an action on a deed. (1 Sm. L. C. 325.) 

WUl a moral obligation be sufficient to support an 
express promise where no legal liability ever existed ? 

jNo; the Court does not enforce a moral obligation 
where no legal liability ever existed. 

Can money, won by a wager , be recovered in an action 
at law! 

No ; by 8 & 9 Vict., c. 109, 8. 1 8. This does not extend 
to money subscribed or contributed for any plate or 
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prize to be awarded to the winner of any lawful 
game. 

Can a contract between certain master Toanufac- 
turers, whereby they mutually bind themselves to close 
their works at the will of a majority, be enforced! 
State the reason. 

No ; because it would be in restraint of trade and 
against public policy. 

Are bonds, notes, or bills given to secure money lost 
at play at unlawful games altogether void, or may iJiey 
be enforced wnder any and what drcumstan^ces i 

Not altogether ; they must have been given for an 
illegal consideration; in the hands of an innocent 
holder for value, without notice, they are good. 

Under an agreement to perform one of two things, in 
whom does the right of electing what shall be done vest I 

In the person promising. 

If A, has covenanted to do one of two things, and 
the performance of one of them is rendered impossible 
by the act of God, is A. discharged from liability to do 
the other ? 

No ; for the rule is that where a contract is in the 
alternative and one branch of the alternative cannot 
be performed, the promiser is bound to perform the 
other. 

What is an estoppel ? Give examples, 

A conclusive admission which cannot be denied or 
contraverted. It is of three kinds : by matter of record, 
by deed, and in pais* Of the first a judgment in an 
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action in rem (which is a judgment pronounced on 
the status of some particular subject matter, as for 
the condemnation of a ship — the nullity of a mar- 
riage) is an example, and it is binding on the whole 
world ; of the second, the facts recited in a deed which 
no party thereto can deny ; and of the third, that a 
tenant cannot dispute his landlord's title. 

How many descriptions of contracts are there t 

Contracts are divided into three classes : — (1) Con- 
tracts of record, such as judgments, recognisances, and 
statutes staple ; (2) specialities, which are under seal, 
such as deeds and bonds ; (3) simple contracts, or con- 
tracts by parol, that is either by word of mouth, or by 
writing not under seal. 

Define a simple contract, and mention briefly wliat 
are its chief requirements irrespective of statute law t 

A parol agreement, either verbal or written, but not 
under seal. Irrespective of statute law, it must be 
made between competent parties upon a legal con- 
sideration, that is to say, one neither illegal nor 
immoral; and there must be a subject matter, that 
is, something to be done or omitted. 

Wliat is the difference between simple contract and 
specialty debts 1 

Simple contract debts are such as arise upon a simple 
contract, i.e., one not under seal ; specialty debts such 
as arise upon a writing under seal ; the former must be 
founded upon a sufficient consideration, and do not 
when in writing (except bills of exchange and pro- 
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missory notes) import a consideration ; the latter are 
binding upon the parties thereto, though made without 
consideration; an action on the former must be brought 
within six, on the latter within twenty years. 

Has a specialty debt any priority over a simple con- 
tract debt in the respective events of the bankruptcy or 
^ the death, leaving an insolvent estate of the debtor? 
In neither event has it any priority : the distinction 
formerly existing in this respect in the case of death 
having been abolished by 32 & 33 Vict., c. 46, s. 1. 
Wftat is a bond ? Describe a common m/yney bond. 
A bond is a written acknowledgment, or binding, of 
debt under seal. A common money bond acknowledges 
that the obligor is bound to the obligee in double the 
amount of the debt, and a condition is annexed whereby 
the bond becomes void on payment of the sum really 
due with interest on a certain day. 

How are contracts divided with reference to evi- 
dence? 

1. Contracts in writing, with respect to which parol 
evidence cannot be received to contradict, vary, add to, 
or substract from, their terms ; and, 2, contracts under 
seal, which cannot be altered or the liability created 
by them, lessened or discharged by simple contracts. 

Explain the meaning of tlie word *' consideration '* 
when applied to contracts. What contracts are called 
nuda pacta ? Is there any difference as to the liability 
on the latter species of contract when entered into by 
deed or by instrument not under seal f 
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It means the price, motive, or matter of induce- 
ment of a contract, and it must be lawful in itself. 
A contract made without any consideration is termed 
a nudum pactum, if under seal a consideration is im- 
ported and the parties thereto are liable, but other- 
wise if it be only a simple contract, the maxim ex 
nudo pacto non oritur actio (an action does not arise 
from a naked contract) applying. 

What ia meant by the term privity of contract? 
and in what cases may the assignee of the lessor sue 
the assignee of the lessee ? 

Privity of contract is that relationship which exists 
between two or more contracting parties. It exists 
between lessor and lesee : but not between lessor and 
an assignee of the term; for here there is only a 
privity of estate. The assignee of the lessor may sue 
the assignee of the lessee on all the covenants running 
with tlie land, if there be any breach of such cove- 
nants by the latter while he remains in possession. 
The leading case as to covenants running with the 
land is Spenser s case, which was an action of cove- 
nant by the lessors of certain property against the 
assignees of the same, for not building a wall upon the 
property as the original lessee had covenanted to do. 
It was then decided, first, that where the covenant 
extends to a thing in esse parcel of the demise, the 
covenant is appurtenant to the thing demised, and binds 
the assignee without express words, as if the lessee 
covenants to repair the house demised to him during 
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the term, but not so, if the thing is not in being 
at the time of the demise : secondly, that when the 
lessee covenants for himself " and his assigns " to do 
some act upon the thing demised, though not in 
existence at the time of the demise, there, forasmuch 
as it is to be done upon the land demised, that binds 
the assignee : and thirdly, that even though the lessee 
covenant for himself ''and his assigns,*' yet if the 
thing to be done be merely collateral to the land, and 
does not in any way touch or concern the thing 
demised there the assignee connot be charged. (1 Sm. 
L. C. 45.) 

What is an executory contract ? 

An executory contract is where some future act is 
to be done ; as when an agreement is made to build a 
house in six months. 



CARRIERS. 

state tJve instances, if any, in which a cancer is not 
liable for the loss of goods entrusted to ftim, and Jor 
wliat losses he is liable. 

As a general rule a carrier is liable for all losses and 
damage to the goods entrusted to him, and his entire 
faultlessness does not excuse him ; to this rule there 
are exceptions ; — ^he is not liable for a loss arising from 
the act of God, or of the Queen's enemies. 1 Will. IV. 
c 08, protects a common carrier by land from being 
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liable for any loss or injury to any gold or other 
valuable articles contained in any parcel, where the 
value exceeds £10, unless at the time of the delivery 
to the carrier their value and nature be declared, and 
an agreement made to pay the extra charge for them. 

In what case is a com/mon cai^ier liable for the loss 
of a package which he undertakes to carry gratuitously ? 

Although a common carrier for hire is an insurer of 
the goods he carries, the duties and liabilties of car- 
riers without hire are only co-extensive with that of 
mandatory bailees. They are bound to employ only 
moderate or slight diligence, and are only liable for 
loss or damage occasioned by gross or culpable neg- 
ligence. The leading case on this subject is Coggs v. 
Beraard^ where the defendant had promised the plain- 
tiff to take up several hogsheads of brandy then in a 
certain cellar and lay them down again in a certain 
other cellar safely and securely ; and by the default of 
the defendant one of the casks was staved and a 
quantity of the brandy spilt. It was decided that if a 
man undertake to carry goods safely and securely, 
he is responsible for any damage they may sustain in 
the carriage through his neglect, though he was not a 
common carrier, and was to have nothing for his pains. 
(1 Sm. L. C. 177.) 

How should a person who has delivered goods to a 
common carrier to carry and deliver, but which have 
not reached thei/r destination, proceed for the recovery 
of damages ? 
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Bj action of assumpsit or on the case ; detinue maj 
be brought, and ^here the carrier has been guilty of a 
misfeasance which amounts to a conversion, trover. 

Does the same liability for loss or injury extend to 
cari'iers by railway ^ or by water 1 

The liability of carriers by railway is regulated by 
the Railway and Canal Traffic Act (17 & 18 Vict. c. 31), 
by which the company is liable for loss or injury to 
cattle or goods occasioned by the neglect or default of 
the company or its servants, notwithstanding any 
notice, condition, or declaration by such company con- 
trary thereto or in anywise limiting their liability. 
But they may limit their liability by express condi- 
tion to be approved by the judge who tries the cause. 
No greater sum shall be recovered for a horse than 
£50, neat cattle per head £15, sheep and pigs £2 per 
head, unless when such cattle are delivered to the 
company they are declared to be of a higher value, in 
which case a higher rate may be charged for carriage. 
Special agreements are not affected by this Act 
1 Will. IV. c. 68, applies to railways. 

At common law the owner of the ship is liable for 
any loss or injury unless arising by the act of God or 
the Queen's enemies, if this liability be not narrowed 
by the charter party or bill of lading. But by several 
statutes the owner or master is not liable for loss or 
injury occasioned by the fault of a qualified pilot 
where it is compulsory by law to employ such pilot. 
The owner of any sea-going ship is not liable for loss 
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or injury to goods on board arising from accidental 
fire ; nor from robbery, &a, of precious articles, unless 
the owner in writing declares their nature and value 
at the time of shipment. Nor is the owner of any 
ship liable for accidental loss or damage to goods, &a, 
on board, to a greater aggregate amount than £8 per 
ton of the ship's tonnage. 



IN17KEEPER& 

Where a traveUer is preparing to depart from an 
inn without paying his bUly may tJie landlord detain 
either his person or baggage until payment ? 

He has a lien upon goods entrusted to his care by 
his guest, and may detain them until his bill is paid, 
but he may not detain the traveller. 

What is the law relating/ to the liability of inn- 
keepers, and wliat is the leading case on the point; 
and how has this been affected by a recent statute i 

By the common law innkeepers are bound to take 
not merely ordinary, but uncommon care of the goods, 
money, and baggage of their guests; and they are 
responsible for the acts of their servants and domes- 
tics, as well as for the acts of other guests. They are 
liable for the loss of or injury to their guest's goods 
unless lost or injured by the act of God or the Queen's 
enemies, or the fault of the guest or his servant. 
The leading case on the point is Calye's case, in 

L 2 
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which it was decided that if a man comes to a com- 
mon inn, and delivers his horse to the hostler, and 
requires him to put him to pasture, which is done, 
and the horse is stolen, the innkeeper shall not answer 
for it ; since, in order to charge the innkeeper, the goods 
lost or injured must be in the inn. (1 Sm. L. C. 105.) 

The liability of innkeepers at the common law 
having been found to press hardly upon them, 26 & 
27 Vict. c. 41, provided that no innkeeper should be 
liable to make good to any guest any loss or injury to 
goods or property brought to his inn (not being a horse 
or other live animal, or any gear appertaining thereto, 
or any carriage) to a greater amount than the sum of 
£30, except (1) where such goods or property have 
been stolen, lost, or injured through the wilful act, 
default, or neglect of such innkeeper, or any servant 
in his employ : and (2) where such goods or property 
have been deposited for safe custody with the inn- 
keeper. To take advantage of the Act, the innkeeper 
must exhibit the First Section in a conspicuous part of 
his house. 

A traveller on his journey stops at an inn, and de- 
Hires to put up for the night ; the landlord, although he 
has room in his house, refuses to receive him. Is or is 
not the landlord warranted in so dovng ; and if not, 
hxxs the traveller any, and what remedy against the 
landlord for such refusal t 

The landlord is not warranted in refusing to receive 
the traveller, if he behaves himself properly, and is 
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not suffering from any infectious disease. The tra- 
veller's remedy would be by action on the case ; 
and the innkeeper is liable to be indicted at com- 
mon law. 

LIENS. 

What 18 a lien, and how does a general lien differ 
from a particular lien ? Give instances of each, 

A lien is a right in one man to retain that which is 
in his possession belonging to another until certain 
demands of the person in possession are satisfied. It 
is either particular^ as a right to retain a thing for 
some charge or claim growing out of or connected with 
the identical thing; or general, as a right to retain a 
thing not only for such charges and claims, but also 
for a general balance of accounts between the parties, 
in respect to other dealings of the like nature. Of the 
former, a tailor's right to retain a coat till his charge 
for making it is paid, is an example ; and of the latter 
an attorney's right to retain possession of aU his client's 
papers until his general bill of costs is paid. 

Is a workman who detains a chattel in exercise of 
his right of lien entitled to cha/rge warehouse rent for 
keeping the chattel t 

No ; and if he demand rent for warehousing it, 
from that time he becomes a wrong-doer. 

Has the agister of catUe any right or lien in the 
cattle agisted i State the reason. 

No ; because he does not work any improvement in 
them. 
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GH0SE8 IK ACTION. 

Desci^be the nature of a chose in action. 

It is a thing of which a man has not the possession, 
or actual enjoyment, but has a right to demand by 
action or other proceeding. It is rather in potentia 
than in esse. 

Can the assignee of a chose in action maintain an 
action on it in his own name ? 

He could not formerly, but it is provided by the 
S. C. J. Act, 1873, that any absolute assignment by 
writing under the hand of the assignor (not purport- 
ing to be by way of charge only; of any debt or other 
legal chose in action, oi which express notice in writing 
shall have been giyen to the debtor, trustee, or other 
person from whom the assignor would have been en- 
titled to receive or claim such debt or chose in action, 
shall be, and be deemed to have been effectual in law 
(subject to all equities which would have been entitled 
to priority over the right of the assignee if the Act 
had not passed,) to pass and transfer the legal right to 
such debt or chose in action from the date of such 
notice, and all legal and other remedies for the same, 
and the power to give a legal discharge for the same, 
without the concurrence of the assignor. (Lynch's 
Statute Law of 1873.) 

In the case of an assignment of a mortgage^ can 



CHOSES IN ACTION. 151 

the assignee of the Tam^gage, in his own name^ sue the 
mortgagor ? 

If he has given express notice in writing to the 
mortgagor, he may sue in his own name, by virtue of 
the provisions of the S. C. J. Act, 1873. 

A. enters into a bond with B. i/rv the penal sum of 
£1000, conditioned for payment of £500 and inte- 
rest ; B, a,ssigns the bond to C. ; A. does not pay his 
bond^ and it becomes necessary to sue him^ In whose 
name should the OjCtion against A, be brought ? 

The action may be brought in C/s name, if he has 
given express notice in writing of the assignment 
to A. 

A, effects a policy of assurance on his own life, and 
then assigns it to trustees. After A's deaths it being 
necessary to sue for the amount of the policy, in whose 
narae mvst the action be brought ? WUl it maJce any 
difference if notice of the assign/ment be given to the 
ossuraTice office i 

The action may be brought in the names of the 
trustees if notice of the assignment be given to the 
company, under 30 & 31 Vict. c. 144, and the S. C. J. 
Act, 1873. If notice be not given, the action must 
be in the name of A's executor. 

In what respect is the law relating to choses in action 
altered by recent stalutes i 

The 30 & 31 Vict c. 144, enacts that the assignee of 
a policy of life assurance, and the 31 & 32 Vict. c. 86, 
of a policy of marine insurance, possessing at the time 
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of action brought the right in equity to receive and to 
give an effectual discharge to the assurance company 
liable under such policy for the money due thereon, is 
at liberty to sue at law in his own name. He must^ 
however, give notice of the assignment to the insur- 
ance company. 

And the S. C. J. Act, 1873, provides that any abso- 
lute assignment by writing under the hand of the 
assignor (not purporting to be by way of any charge 
only) of any debt or other legal chose in action of 
which express notice in writing shall have been given 
to the debtor, trustee, or other person from whom the 
assignor would have been entitled to receive or claim 
such debt or chose in action, shall be, and be deemed 
to have been, effectual in law (subject to all equities 
which would have been entitled to priority over the 
right of the assignee if the Act had not passed,) to 
pass and transfer the legal right to such debt or chose 
in action from the date of such notice, and all legal 
and other remedies for the same, and the power to 
give a good discharge for the same without the con- 
currence of the assignor; but if the debtor, trustee, 
or other person liable in respect of such debt or chose 
in action shall have had notice that such assignment 
is disputed by the assignor, or any one claiming under 
him, or of any other opposing or conflicting claims to 
such debt or chose in action, he is entitled, if he think 
fit, to call upon the several persons making claim 
thereto to interplead concerning the same, or he may. 
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if he think fit, pay the same into the High Court of 
Justice under and in conformity with the provisions 
of the Acts for the relief of trustees. 

Oive an instance of a chose in action being reduced 
into possession by the husband. 

If husband and wife sue jointly on a bond for a 
debt due to the wife duTn sola, and recover judg- 
ment 



MASTER AND SERVANT. 

Is a contract of hiring and service between master 
and servant dissolved by the death of the master ? 

Yes, being of a personal nature. 

A servant's voages are payable quarterly y and have 
been paid to Lady-day, 1866. Between Lady-day and 
Midsummer, 1866, namely, on the 1st of May, the 
servant misconducts himself, and for such misconduct 
is turned away by his m/ister without warning. Is 
the servant entitled pro rata to wages from Lady-day 
to May t 

No ; he will not be entitled to any wages from Lady- 
day to May. But the misconduct must be such 
as to justify the master in discharging him without 
notice. 

A gentleman is in the habit of sending his servant 
to a shop and receiving goods on credit.; the servant 
misapplies s&me of the goods to his own use. Has the 
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seller a remedy for the value of the goods so misapplied 
against the master ? The same sei^ant also obtains 
goods on credit in his rruister's Tiame of a tradesman 
wlvo Itad n£ver before luxd dealings with the master, and 
takes the goods to his own use. Can the tradesman 
recover the value against such master ? 

In the first case the seller has a remedy against the 
master, as the servant would have had an implied 
authority to pledge his master's credit. But, in the 
second case, the seller would have no remedy against 
the master ; the servant there having no implied autho- 
rity to pledge his master's credit. 

If a master is dissatisfied with his man-servant, and 
tmslces to part with him, must he give him any, and 
what notice f And are tJiere any circumstances which 
render a notice unnecessary ? 

He should give a month's notice. But if the ser- 
vant wilfully disobey any lawful order, or unlawfully 
absent himself from work, or be guilty of moral mis- 
conduct, he may be discharged without notica 



the statute of frauds, akd lord 
tenterden's act. 

Whjat are the requisites of the Statute of Frauds 
(29 Car. 2, c. 3) as to a sale of goods of the value of 
£10 and upwards, and how has this been affected by 
Lord Tenterden*s Act (9 Geo. 4. c. 14, s. 7)? 



THE STATUTE OF FRAUDa 155 

The 17th sect, of the Statute of Frauds requires, in 
the case of a sale of goods for the price of £10 and 
upwards, in order to make the contract for sale good, 
that the buyer shall accept and actually receive part 
of the goods, or give something in earnest to bind the 
bargain, or in part payment, or some note or memo- 
randum in writing shall be made and signed by the 
party to be charged, or his agent thereunto lawfully 
authorised. Lord Tenterden's Act extended the pro- 
visions of this section to cases where the goods may 
be intended to be delivered at a future time, or may 
not at the time of the contract be in existence, or 
ready for delivery. 

If a man buys and pays for a pared of cotton^ con- 
slating of 100 bales, and another 100 halesy unselected 
out of 1000 bales, aU of which are consumed by fire 
befoi^e delivery, on whom does the loss fall ? Oive the 
reason. 

As regards the first purchase, the loss falls on the 
buyer, as the parcel being ascertained and distinguished 
at the time of the contract, the property therein imme- 
diately passed to the purchaser. But, in the case of 
the second purchase, something remained to be done, 
i,e.9 to select and ascertain the 100 bales ; and, there- 
fore, the property in them did not pass to the pur- 
chaser, and the loss does not fall upon him. 

If I give a verbal order for goods to the amount of 
jPIOO without receiving any part of thern, or paying 
any part of the price, and afterwards refuse to receive 
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thern^ do I incur any liahility t Give the reason for 
your answer. 

No ; as by the 17th sect, of the Statute of Frauds no 
contract for the sale of any goods, wares, and mer- 
chandise for the price of £10 and upwards is good 
except the buyer accept part of the goods sold, and 
actually receive the same, or give something in earnest 
to bind the bargain, or in part payment, or some note 
or memorandum in writing of the bargain be made 
and signed by the party to be charged or his agent 
thereunto lawfully authorised. 

Must a contract to purchase a horse be in writing t 
How would it he if a warranty were given with the 
horse, must that be reduced to writing t 

If the value of the horse be £10 or more, the con- 
tract must be in writing ; unless the horse has been 
delivered and actually received by the purchaser, or 
something be given to bind the bargain, or in part 
payment. The warranty need not be in writing un- 
less the contract is. 

When goods are sold on credit^ and no tirne for their 
delivery is agreed upon, in whom is the right of 
property, and in whom is the right of possession 
immediately after the sale i 

If the sale is of specific goods, and nothing remains 
to be done by the seller as between him and the buyer, 
before the goods purchased are to be delivered, the 
property in the goods immediately passes to the buyer, 
and that in the price to the seller, and the buyer is 
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also immediately entitled to possession ; but if any act 
remains to be done by the seller, then the property 
does not pass until that act has been done. 



WARRANTIES. 

Lejine a warranty and give an instance, 

A warranty is a guarantee or security given on the 
sale of goods and chattels. It may be either express 
or implied. Every affirmation made by the vendor at 
the time of the sale in relation to the goods amounts 
to a warranty, provided it be so intended. A general 
warranty does not extend to patent defects, or to de- 
fects known to the buyer at the time. In many cases 
a warrantj'' is implied; as, for example, when the goods 
sold are in the possession of the seller, he impliedly ^ 
warrants his title to them; again, when goods are sold 
by sample, a warranty is implied that the bulk corre- 
sponds with the sample in nature and quality. 

Is a warranty raade subsequent to a sale valid or 
not ? Give the reasons for your opinion. 

It is not valid, because there is no consideration 

for it. 

In an action on the warranty of a horse, would an 
implied warranty he sujfficient upon which to main- 
tain an action ? Does a sound price amount to a 
ivarranty ? 

An implied warranty would not be sufficient to 
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maintain an action ; it must be an express one. But 
if there be no express warranty, and a deceit is know- 
ingly practised on the purchaser, the seller would be 
liable to an action on the case. A sound price does not 
amount to a warranty. 

What remedies has the vendee of a warranted chattel 
on breach of wai^'anty t 

He may bring an action on the warranty, or use 
the breach in reduction of the vendor's claim ; and if 
the aiticle have not been completely accepted, but 
only received by the vendor, who has done nothing 
more than give it a fair trial, he may, on discovering 
the breach, return it. 



PRINCIPAL AND AGENT. 

What authority does an agent require to easecute a 
deed for his pi^incipal so a^to bind his principal ? 

He must be appointed by deed for that purpose. 
To this rule there is an exception, in the case of two 
joint contractors, one of whom, it has been held, may 
execute a deed for himself and the other without an 
authority under seal, provided he execute "for him- 
self and the other, in the presence of that other." 
And although the agent of a corporation aggregate 
must be appointed by"deed, yet certain agencies even 
for corporations may be done without an authority 
by deed. 
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What is the meaning of a del credere commission^ 
and what liability does a f acton* incur by the receipt of 
a del credere commission f 

Del credere^ a phrase borrowed from the Italian, 
equivalent to our word guarantee or warranty, or the 
Scotch term warrandice, is an agreement by which a 
factor, when he sells goods on credit, for an additional 
commission, called a del credere commission^ guaran- 
tees the solvency of the purchaser, and his per- 
formance of the contract. He is a mere surety, 
liable only to his principal, in case the purchaser 
makes default. 

Is an agent's authority revocable after a part execu- 
tion thereof by the agent i 

No ; except on payment by the principal of a com- 
pensation for the labour and expense which may have 
been incurred by the agent in the course of the em- 
ployment. 

When an authority is given to three persons, if one 
exercised the authority, wovld the principal be bound f 

It would seem not. 

If an agent agrees to act for a firm in partnership 
for a term of years, is the contract dissolved by the 
death of one of the partners during the term i 

It is; and the contract having reference to the ex- 
isting partnership only, the agent has no remedy 
against the surviving partner for not continuing the 
agency. 

Wliat is the extent of the authority ivhich the master 
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of a skip has to hind his owners by contracts made by 
him during the voyage 1 

The master of a ship is the person intrusted with 
her care and navigation, and possesses what foreign 
jurists have called exercitatorial power over her. He 
may delegate his power, whenever it may be for the 
welfare of the ship, and the accomplishment of the 
voyage. He is the confidential servant or agent of the 
owners, and they are bound to the performance of all 
his contracts as to the usual employment of the ship. 
The master may hypothecate or pledge both ship and 
cargo for necessary repairs in foreign ports during the 
voyage. 

Under what circumstances is a pi^ndpaZ bound by 
the acts of his sub- agent ? 

He is not liable for the acts of his sub-agent, the agent 
having no right to delegate his authority. Delegaius 
non potest delegare; but if the principal ratify the acts 
of his sub-agent, and in some cases of tort, he is liable. 

Who is the proper party to sue on a contract ; the 
party with whom, it is made or ike party from lukom 
the consideration moves? For instance, if a contract 
be made between agents for their respective pi'inApals, 
ivho can sue arul be sued t 

He from whom the consideration moves. If the 
principal is disclosed, he must sue upon it ; if not dis- 
closed, either he or his agent may sue. And as the 
principal can sue, he may, when discovered, be sued, 
although the agent (contracted as principal 
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In Addison v. Chmdasequi, the defendant being 
abroad, and wishing to purchase certain goods, came 
to England, and went to his agents, who purchased 
the goods for him from the plainti£Ei, he selecting 
them, but the plaintiffs debiting the agents with the 
price ; it was held the plaintiffs could not now recover 
the price against the defendant, he having known who 
the principal was, and yet debited his agents. In 
Thompson v. Davenport, the plaintiff sold goods to 
one Mr. Kune, who told him he was buying them on 
account of another person, but did not mention the 
prinoipaVs name, and plaintiff did not inquire for it, 
but debited Mr. Kune. Mr. Kune failed, and plaintiff 
sued Davenport, who was the principal, for the price, 
and recovered ; it being held that the seller might sue 
the principal for the price, he not haying known who 
the principal was at the time. (2 Sm. L. C. 827.) 

If A. he authorised to make a valuation of goods, is 
such valuation valid if made by A/s derk ? 

It is not, unless done with the sanction of the prin- 
cipal, or in accordance with the usage of trade. 

In what cases is an agent liable on centralis entered 
into for a principal ? 

If he pledges his personal credit, conceals his prin* 
cipal, contracts as agent, yet in such terms as to bind 
himself, as if he covenanted for himself, his heirs, &c., 
and where he exceeds, or fraudulently misrepresent^ 
the extent of his authority. In Paterson v. Ganda- 
sequi, it was held, that if the seller, knowing at the 
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time that the buyer, though dealing with him iu his 
own name, is in truth the agent of another, elect to 
give credit to such agent» he cannot afterwards recover 
the value against his known principal; but if the 
principal be not known at the time of the purchase 
made by the agent, the principal, when discovered, or 
the agent, may be sued, at the election of the seller, 
unless when by the usage of trade the credit is under- 
stood to be confined to the agent so dealing, as parti- 
cularly in the case of principals residing abroad. (2 
Sm. L. C. 313.) 

Would it make a difference as to the party to sue if 
the contract were under seal 1 

Yes ; then the rule is, that only those who are par- 
ties or privy to a deed (inter partes relating to goods 
and chattels) can sue upon it. By the 8 & 9 Vict. c. 
106, however, an immediate estate or interest in any 
tenements or hereditaments, and the benefit of a con- 
dition or covenant respecting any tenements or here- 
ditaments, may be taken, ahhough the taker thereof 
be not named a party to the same indenture (sect. 5). 

// a factor or agent sells goods for an undisclosed 
priTvcipal, in whose name may an action be brought 
for the goods t And what is the rule of set-off applic- 
able in these cases ? 

The undisclosed principal or the factor or agent may 
sue. In George v. Claggett, it was decided that if a 
factor sells goods as his own, and the buyer does not 
know of any principal other than the factor, and the 
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principal afterwards declares himself, and demands 
payment of the price of the goods, the buyer may set- 
off any demand he have on the factor against the 
demand made by the principal. (2 Sm. L. C. 113.) 

What is the main essential to the validity of a deed ? 
In tase of a deed raade between A. and 0. containing 
a covenxint by C. to pay to A, moneys for the use of B. 
which of the two, A, or J5,, is the proper person to sue 
C. for the breach of covenant f 

The main essentials are sealing and delivery. A. is 
the party to sue C, for only those who are parties to a 
deed relating to goods and chatties can sue upon it. 



PARTNEES. 

If A . lend to B. <b Co. a sum of money upon a 
contract in writing that A. shall receive a rate of inte- 
rest, varying with the profits of the trade carried on by 
B. cfc Co,, or a stated share in such profits, wUl such 
loan constitute A. a partner with B. & Co, ? 

No ; 28 & 29 Vict. c. 86, enacts, that this shall not 
of itself constitute the lender a partner with the per- 
sons carrying on the trade, or render him responsible 
as such ; but in case the firm becomes bankrupt, the 
lender cannot recover any part of his principal, profits, 
or interest until the other creditors of the firm for 
value have been satisfied. 

A, and B. are partners in trade; A. improperly 

U 2 
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uses the partnership name hy making a promissory 
note in the name of the firm, B. is compelled to pay 
the note. Has B, any and what remedy against A f 

In this case B. would haye a remedy against A. for 
money paid to his use. 

Can partners sfwe each other 'at law, and for what 
claims f 

As a general rule they cannot; but when an account 
has been taken, and h final balance struck, one partner 
may sue another for what appears due to him on such 
balance ; or for debts due before the partnership ; or 
for money received by one partner to the separate use 
of another partner, and wrongfully carried to the part- 
nership account. 

What will constitute a partnership with regard to 
third parties ? 

A mutual interest in the profits of any business 
carried on by two or more persons, or their appearing 
ostensibly as joint traders, will constitute them part- 
ners with regard to third parties; it may be mentioned 
that by 28 & 29 Vict a 86, money may be lent to be 
employed in a trade on the terms of the lender receiv- 
ing a share of the profit , in payment of interest or 
^ptherwise, without constituting the lender a partner. 

In Waugh v. Carver, certain ship agents at different 
ports entered into an agreement to have, in certain 
proportions, the profits of their respective commissions 
and the discount on the bills of tradeemen employed 
by them in repairing the ships consigned to them, and 
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it was decided that by this agreement they became 
liable as partners to all persons with whom either con- 
tracted as agent, though the agreement provided that 
neither should be answerable for the au^ts or losses of 
the other, but each for his own ; for he who takes the 
general profits of a partnership must of necessity be 
made liable to the losses, and he who lends his name 
as a partner becomes as against all the world a part-* 
ner. (1 Sm. L. C. 838.) 

State the general ruUe regvlaiimg the liaiility of 
partners for the acts of each other* 

In some cases of tort by one partner, the others 
would be liable, as damage done by runniiig down a 
ship. But in no cases of fraud will the acts of one 
partner bind the others where there is collusion be- 
tween him and the party with whom he deal& Each 
partner is the agent for the others, and as such may 
bind them in matters within the scope of the agency, 
which diflfers according to the species of partnership ; 
thus, a partner may bind his firm by simple contracts 
in all matters incident to ike buaineea of the firm. As 
in a trading firm by bill, note, or receipt, but not so in 
a legal, medical, mining, or farming partnership ; one 
partner may give a valid release by deed, but cannot 
in other cases bind the firm by deed except he have 
authority by deed for that purpose, nor by submission 
to arbitration. 
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HEBCHANDISE AND SHIPPING. 

^ What id meant by " stoppage in transitu," and hato 
is the right lost ? 

Stoppage in transitu means stoppage durvag the 
paasage, and is that right which an unpaid vendor of 
goods has in case of the vendees insolvency — to stop 
them while on their way to him ; if they once arrive 
at the end of the journey, and come into the actual or 
constructive possession of the vendee, the right is at 
an end ; it may also be lost by negotiating the bill of 
lading with a bond jkle indorsee : this stoppage is not 
a rescission of the contract, but merely places the ven- 
dor in the same position as if he had not parted with 
the goods ; hence the vendor's right of lien on the part 
stopped is revested and no more. The leading case on 
this subject is Lickbarrow v. Mason. (1 Sm. L. C. 
699.) 

Give an vaeHance of stoppage in transitu. 

If a manufacturer of iron rails were to sell a quantity 
to a merchant, and after he had sent them off by rail 
wei'e to learn that the merchant had filed a petition 
for liquidation by arrangement or composition with 
his creditors, he might stop the rails while on their 
way, and before they reached the actual or construc- 
tive possession of the merchant. 

What is a charter -party, and what a bill of lading ? 

A charter-party is an agreement in writing by which 
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a ship owner agrees to let an entire ship, or a part 
thereof, to a merchant for the carriage of goods on a 
specified voyage, or during a specified period, for a 
sum of money, which the merchant agrees to pay as 
freight for their carriage. The word charter-party is 
derived from the Latin charta partita, a divided 
charter, because when notaries were less common there 
was only one instrument made for both parties, this 
they cut in two, and gave each his portion, joining 
them together at their return to know if each had 
done his part A bill of lading is a memorandum 
signed by masters of ships, in their capacity of carriers, 
acknowledging the receipt of merchant's goods; of 
which there are usually three parts — one kept by the 
consignor, one sent to the consignee, and one pre- 
served by the master. It is the evidence of the title 
to the gjods shipped, and by its indorsement and 
delivery the transfer of the property in the goods is 
generally effected. 

Who are the parties to sue and be sued on a bill of 
lading t 

The party to sue is either the consignee of the 
goods, or the indorsee of the biU of lading ; the party 
to be sued is the carrier. 

How is the property i/a a British ship transferred 
from the vendor to the pv/rchaser t 

A registered ship, or any share therein, is trans- 
ferred by bill of sale, containing a description of the 
ship, according to the form of the Merchant Shipping 
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Act, 1854y executed in the presence of, and attested 
by, one witness at leasts and registered at the port at 
which the ship is registered. The transferee must 
make the necessary declaration, which is registered in 
like manner. 

If there be two joint obligors va a boTid, and one 
dAe, against whom should the action be brought t 

The action should be brought against the suryiving 
obligor ; for it is a rule that, in case of a juint con- 
tract respecting personalty, if one of the parties die, 
his executor or administrator is at la^ discharged 
from liability. 

A. and B,,partners, bring anactionfor a client, C. ; 
when the cause is at iskue A, dies, B. corUvrvaes (he 
action and fails, C. afterwards refuses to pay (he 
costs incurred; who dwald sue C. for the costs t 

B., the surviving partner, must sue C. for the costs. 

WiU a covenant not to sue given by one of two joint 
creditors operate as a release t 

No ; such a covenant cannot be pleaded in bar as a 
release of the joint action by both. 

If a joint promise is made by A. and B. to (7., who 
are all dead, leaving eocecutors, who are the parties to 
svue and be sued t 

The executors of C. must sue the executors of the 
survivor of A. or B., and the executors of the one who 
died first cannot be joined; for, as above stated, where 
there is a joinC contract merely, and one of the con- 
tractors dieS) the survivor is alone liable to be sued. 
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Define general average and particuZar average. 

Average is a contribution vhich merchants and 
others make towards their losses, when they have 
their goods cast into the sea, for the safety of a ship, 
or of the other goods and lives of persons during a 
tempest It is apportioned and allotted aflber the rate 
of every man's goods carried. So, if goods insured for 
a voyage reach their destination, but are in some de* 
gree injured by any of the accidents insured against, 
this is an average loss, and the insurers are bound to 
compensate the insured in the proportion which the 
average loss bears to the whole insurance. In this 
sense average is derived from the German, haferei^ 
sea-damage. 

OeneraZ average is the contribution made by the 
parties to an adventure towards a loss, consisting in 
the sacrifices made, or expenses incurred by, some of 
them for the common benefit of ship and cargo. 

Particular average is a loss borne wholly by the 
party upon whose property it takes place. 

Wh/it is a bottomry bond i Define it 

It is a species of mortgage or hypothecation of a 
ship, by which her keel or bottom is pledged (jparteni 
pro toto), as a security for the repayment of a sum of 
money. If the ship be totally lost, the lender loses 
his money ; but, if she return safely, he recovers his 
principal and interest 

A testator dies leaving a right of action for money 
dxve to him upon bond, and aZeo a right of action for 
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libel or slander. Can his executors maintain an ax^tion 

» 

in respect of both or either, and which of the above 
rights of action of their testator ? 

They may sue on the bond, but not for the libel 
or slander, because actio person^dis moritur cum 
persond. 

Can a person lawfully receive more than five per 
cent i/nterest, a/nd if so, on what security ? 

He may upon any security, the laws limiting the 
amount of interest which might lawfully be taken 
having been abolished by 17 & 18 Vict c. 90. 

As a genial rule should an action against a carrier 
for the loss of goods be brought by the consignor or 
conMgnse i And give instances of exceptions to the 
rule. 

Generally speaking, the consignee is the proper 
plaintiff if the goods be lost, for the law presumes the 
contract for the carriage is between him and the car- 
rier. But if the carrier is employed by the consignor, 
and the goods are at his risk, or if they are merely 
sent for approval, or the property therein has not 
passed to the consignee, or the consignor retains a 
special property therein, then the consignor should 
sue. 

MeTvtion some of the alterations in the law made by 
the Mercantile Law Amendment Act, 1856. 

On the breach of a contract to deliver specific goods 
for a price in money, the jury, by leave of the presi- 
ding judge, may find what the goods are, and, by leave 
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of the court or judge, execution may issue for the 
goods on payment of the sum found to be due for the 
same (sect. 2). It is no longer necessary that a consi- 
deration for a guarantee should appear in the writing 
evidencing the guarantee, as was formerly necessary 
(sect 3). 

Merchants' accounts are now placed on the same 
footing, with respect to the time for bringing an action 
thereon, as other simple contract debts (sect. 8). 

Absence beyond seas, or imprisonment of a creditor, 
is no longer a disability (sect 10). 

If one of several contractors is abroad, the statute 
now runs against those residing here ; but a judgment 
obtained against those here, cannot be pleaded in bar 
to proceedings against those abroad when they return 
(sect. 11). 

The provisions of the 9 Geo. 4, c. J 4, s& 1, 8, are 
extended to acknowledgments by duly authorised 
agents (sect. 13). 

* Part payment by one contractor, &&, is not to take 
a debt out of the statute against another co-contractor, 
&c. (sect. 14). 

What is the la/w as to the payment of the debts of 
relationa and third parties t 

Precisely the same. 

What is the law as to appropriation of payments t 
ThuSy where a debtor pays money to his creditor, who 
has two distin4)t debts due to him, which of the two has 
the right to direct to which debt the paymerU shall be 
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applied 1 In the absence of any express appropriation 
how wUl it he applied t 

The debtor has the first right of appropriating the 
payment, but if he neglects to do so, the creditor may 
appropriate it to which debt he pleases. It is not 
essential that the debtor should make an express ap* 
propriation at the time of payment ; if circumstances 
show an intention to appropriate to a particular debt 
the creditor is bound thereby. If neither party apprO'* 
priateSy the law will do so to the earlier items of 
account. 

What is the general canmum law nUe as to interest 
on a debt va the absence of any express stipuUition t0 
pay U, and how may a creditor make his debt carry 
i/rUerestt How does the siai. 3 Jk 4s WiU, 4, c. 42, affect 
this? 

By the 3 & 4 WiU. 4, c. 42, s. 28, a current rate of 
interest upon all debts or sums certain m>a/y be allowed 
by a jury to a creditor, from the time such debts or 
sums were to be paid if payable by a written instru- 
ment at a certain and specified time ; but if not so 
payable then from the time a written demand for pay- 
ment is made and notice given that interest will be 
claimed from then until payment. The general com- 
mon law rule is that no contract is implied by the 
debtor to pay Interest except in the case of bills of 
exchange, promissory notes, and money bonds. 

A. orders goods of B, to be sent by a carrier C, who 
receives but loses the goods. A. refuses to pay for 
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thevn. What remedy have the parties, and against 
wham? 

B. can compel A. to pay for the goods by action for 
goods sold and delivered, for after the delivery to the 
carrier the property in the goods passed to A. and the 
goods were at his risk. And he can sue the carrier 
for the loss. 

When can the vendor of goods recover from the ven* 
dee interest on the price of goods sold i 

Where there is an express contract to pay interest ; 
or a notice given under 3 & 4 Will, 4, c. 42, s. 28, 
claiming interest ; or if the goods are to be paid for 
by a bill at a certain date, and the bill is not given, 
interest on the price from the time the bill would have 
become due, is recoverable under the common count 
for goods sold and delivered, without such notice. 



LAKPLOBP AND TENANT. 

What are the quarter days of the year f Hoxv is a 
tenancy from year to year determined on eHIier aide ? 
If a tenan^ from year to year commence cU Lady-day, 
1857, when would it be determinable ? 

The quarter days are the 25th March (I^dy-day)> 
the 24th June (Midsummer-day), the 29th September 
(Michaelmas-day), and the 25th December (Christmas- 
day). 

A tenancy from year to year can only be determined 
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by six calendar months notice being given to expire 
at the end of the current year's tenancy. Therefore, 
if a tenancy from year to year commenced on Lady- 
day, it must end on a subsequent Lady-day. 
• A house is let to a teTiantfor one year certain frOTa 
the let January y 1860, and so on from year to year, a& 
long as both parties please, what is the earliest day 
on which the tenancy can he determined I 

The earliest time for determining the tenancy would 
be by giving notice on the 1st July, ISGI, of the in- 
tention to quit on 1st January, 1862 : because a lease 
for one year and so on from year to yf ar as long as 
both parties shall please is a lease for two years 
certain. 

Is it necessary that a owtice to quit should in all 
cases be in writing f 

No ; a parol tenancy may be determined by a verbal 
notice to quit, but a written notice should be given, as 
it facilitates proof. So a written notice is essential in 
order to take advantage of the 4 Geo. II. c. 28, as 
stated infra. 

If A. contracts with B. to grant B. a lease of certain 
lands, and A. refuses afterwards to grant the lease, 
what remedies has B. for such breach of contra/:t ? 

B. may sue A. for breach of the contract in either 
assumpsit or covenant as the contract was not or was 
under seal If he has paid a fine or premium he may 
sue A. for money had and received ; or he may compel 
A. to perform the contract specifically. 
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A, lets premises to B.from year to year. B, under- 
lets these premises to (7. ; to whom must A, give notice 
to quit in order to recover in ejectment i 

To B., not to C. the under-tenant 

At what tirne may a good notice to quit be given in 
the case of a monthly or weekly tenancy y respectively t 

A monthly tenancy may be determined by a mouth's 
notice to quit, and a weekly tenancy by a week's 
notice, expiring at the end of the month or week re<^ 
spectively ; but it is doubtful whether this notice is 
necessary in the case oi lodgings. 

If a house and stable are let from year to year under 
one letting, can the landlord give a valid notice to quit 
the stables only f 

No ; for a notice to quit a part of the demised pro- 
perty is bad. 

Receipt for half -a-y ears rent to Christmas last; 
does it prove jxiyment of the rent to the previous Mid- 
summer ? 

Primd facie it does ; but the landlord may give 
evidence to show the Midsummer rent was not paid. 

At what time of the day, on which it is due, must 
rent be paid in order to prevent proceedings 1 

Rent is not actually due until midnight of the day 
upon which it is reserved. The payment should 
however to prevent proceedings be made such time 
before sunset as to allow sufficient light to count the 
money. 

A written notice to quit beiTig given to a tenant by 
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hi8 landlord, what liability does the tenant incur by 
holding over ? 

He is liable to pay the landlord dovhle the yearly 
value of the premises for so long a time as the same 
are detained, to be recoyered bj action of debt (4 
Geo. 11. c. 28). If the tenant gives the notice, which 
need not be in writing, and holds over, he is liable to 
pay to the landlord double the rent, to be recovered by 
action or distress. (See 11 Geo. 2, c. 19, s. 18.) 

Must a lease for seven years be in writing f and 
what is the limit of time for which a parol lease may 
be legally made ? 

It must not only be in writing, but by deed (29 
Car. 2, c. 3 ; 8 & 9 Vict. c. 106, s. 3). A parol lease, 
not exceeding three years from the making, with a 
rent of not less than two«thirds of the improved value 
is good. (29 Car. 2, c. 3.) 

A. grants a lease to B, for twenty-one years at five 
rent of £100 per annum ; at the end of three years B. 
assigns the remainder of the term, to C, subject to the 
rent; after this assignment rent becomes due to A., wlio^ 
not being able to obtain payment from G, calls upon 
B, to pay ; B, objects that he has assigned to C, Is B. 
liable to pay the rent i 

Yes, because on the execution of the lease to B. a 
privity of contract arises between him and the lessor 
which continues during the whole term. 

WJuvt sort of annexation of a chattel to the freehold 
is necessary to constitute a fixture in its legal sense i 
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The chattel must be fixed in the ground, or to some 
substance previously a part of the freehold ; for other- 
wise it does not cease to be a chattel and removable. 

In Elwea v. Maw it was decided that tenants may 
remove fixtures erected for the purposes of their trades. 
(2 Sm. L. C. 221.) 

If a landlord let a house on an agreement^ and 
the tenant run avxiy, leaving no sufficient property 
on the premises to pay the renty how is the landlord to 
obtain possession so as to put an end to the agree^ 
ment? 

If half a year's rack-«rent be in arrear, the lessor 
should request two justices of the peace for the county, 
having no interest in the premises, to go upon and 
view the same, and affix upon the most notorious part 
thereof notice in writing on what day (at the distance 
of fourteen days at the least) they will return to tako 
a second view thereof; and if on such view the tenant 
does not appear to pay the rent, or there be not suffi- 
cient distress on the premises, then the justices may 
put the landlord into possession, and avoid the lease. 

An occupier of two houses under two different land- 
lords, one at a rent certain, the other without any 
agreement for any specific sum ; have the two landlords 
the like remedy for rent, or how does it differ ? 

In the case where the rent is certain the landlord 
may distrain, in the other case he must sue the tenant 
for use and occupation. 

If the original lessee covenant to insure against fire 
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hut omits to do so, and he, by covenant, is further 
bound to uphold, and the premises are burned down, 
fie having assigned, and the assignee will not reinstate, 
state whether the original lessee or the assignee is liable 
to do so. 

The original lessee is bound to do so under his ex- 
press contract; and so is the assignee of premises 
within the weekly bills of mortality, for the 14 Geo. 3, 
c. 78 (continued by the 18 & 19 Vict c. 122), enables 
the landlord to have the sum insured employed in re- 
instating the premises. If the premises are not situate 
as above, it appears an assignee is not bound by a mere 
covenant to insure. 

What fixtures may a tenant; remove, and when must 
such reTnoval be rnade t 

He may remove such fixtures as he has himself put 
up, either for the purpose of trade, ornament, or furni- 
ture of his house, if thereby the freehold be not 
materially damaged. The removal must be either 
during the continuance of the term or at the end of 
it; for the tenant cannot remove them after he has 
qwitted the premises. 

By the 14 & 15 Vict. c. 25, s. 3, farming fixtures 
(erected at the tenant's own cost and with the land* 
lord's consent, and not in pursuance of some obliga- 
tion) may be removed by the tenant making good any 
injury to the premises, if on a month's previous notice 
in writing being given to the landlord he does not 
elect to purchase the same. 
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What is the vmloI remedy for recovering remt re- 
served on a lease, and how is it enforced 1 

A power of a re-entry is always reserved by the 
lease on breach of the covenant for payment, and eject- 
ment may now be brought without a previous demand 
' if half a year's rent is in arrear and no sufficient dis- 
tress on the premises. The usual remedy is by ^distress; 
but the tenant may also be sued in debt or covenant, 
assuming there is the usual covenant in the lease to 
pay rent. 

Whai constitv;tes a waiver of a proviso for re-entry t 

If the landlord with full knowledge of the forfeiture 
which gave him the right of re-entry, accepts or dis- 
trains for rent due after the forfeiture, it will waive the 
forfeiture and right of re-entry. 

In Dumpor's Case it was decided that where there 
is a covenant not to alien without license and that 
license is once given, the license applies to all future 
acts of a like nature, so that no alienation afterwards, 
though without license, is a breach of the covenant. 
This doctrine has been altered by recent legislation, 
22 & 23 Vict. c. 35, s. 1^ enacts that every such license 
shall, unless otherwise expressed, extend only to the 
permission actually given, or the actual matter thereby 
specifically ordered to be done, unless otherwise speci- 
fied. (1 Sm. L. C. 30.) 

23 & 24i Vict. c. 51, s. 6, provides that any actual 

waiver of a breach of covenant taking place after 

23rd July, 1860, shall n4)t be deemed to extend to any 

h2 
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breach of covenant or condition other than that to which 
such waiver shall specially relate, nor to be a general 
waiver of the benefit of any such covenant or condi- 
tion, unless an intention to that effect shall appear. 

What repairs or dUapidationa is a tenant from 
year to year liable to make good in respect of a mea- 
suage so let to him? 

It seems that he is only bound to make fair and 
tenautable repairs to keep the house wind and water- 
tight, so as to prevent obvious waste or decay of the 
premises, and not to make substantial or lasting 
repairs, such as new roofing, or the like ; and he is not 
liable for mere wear and tear of the premises. 

If a landlord let a house by parol for three years, 
and nothing is mentioned as to repairs, state what 
repairs each party would be liable to do, and what 
would be dilapidations on the part of the tenant 

The lessor is not boi^id to repair the house, but the 
lessee ought to do so; for the law implies a promise 
bv him to that efiect, unless the house was in a ruin- 
ous state when he entered into possession. Voluntary 
waste, as removing doors or windows, would be de- 
lapidations on the part of the tenant. 

Is a landlord w iTicoming tenant, and which Jiable 
at the expiration of a lease to pay the outgoing tenant 
in respect of manure, crops, Jkc, who holds under a 
lease ; and what will be the difference if he be only a 
tenant at tvill ? 

If there are any covenants in the lease relating to 
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the manure, &rc., both landlord and tenant will be 
bound by them ; but if there be no contract, the 
parties will be bound by the custom of the country. 
The landlord is pri/nid fade bound to pay the out- 
going tenant, whether for years or at will, for manure, 

• 

crops, &C., unless the incoming tenunt, with the land- 
lord's assent, enter upon them, for then the implied 
contract to pay rests with him. But if the tenant at 
will determine the tenancy by his own act he is not 
entitled to the crops. It was decided in Wigglesworth 
V. DaUiaon (1 Sm. L. C. 539) that a custom that the 
tenant of the land, whether by parol or deed, shall 
have the away-going crop after the expiration of the 
term is good, if not repugnant to the lease under 
which the tenant holds. 

niSTBESP, 

Wh/xt is the mea/fwng of a distress f 

A taking, without legal process, of a personal chattel 
from the possession of a wrong-doer into the hands of 
a party grieyed, as a pledge for redressing an injury, 
the performance of a duty, or the satisfaction of a 
demand. The word ** distress '^ is derived from the 
Latin distringo, I bind fast 

For what are distresses usually taken f 

For non-payment of rent, annuities, and rent- 
charges, rates and taxes, amerciaments in a Court 
Baron, penalties and tolls imposed by by-laws, and 



182 THE PRINCIPLES OF THE LAW. 

under the Tithe Commutation Act, 6 & 7 Wm. 
lY. c. 71. Distresses are also made on cattle damage 
feasant. 

How are distresses made t 

By the landlord or his agent entering the premises 
by day, and taking a portion of the goods in the name 
of the ivhole, or of so much as may be necessaiy ; an 
inventory of the goods takeniy and a memorandum of 
the charges must then be made and served on the 
tenant, with a notice of the fact of the distress having 
been made, and the time when the rent and charges 
must be paid, or the goods replevied. 

At what time can a distress be madeJ 

A. distress cannot be made in the night, i.e,, after 
sunset and before sunrise (except in the case of cattle 
dam4ige feasa/nt, otherwise they might escape), nor on 
the same day on which the rent becomes due, but 
must be made within six years of its becoming due. 

Can an outer, or^amy, and what other door be broken 
open in order to make a distress t 

The outer door of the house can in no case be 
broken open, but if the outer door be open, the per- 
son distraining may justify breaking open an inner 
door or lock, to find any goods distrainable. 

What things may }>e distrained, and what things 
are privileged from distress for rent ? 

All chattels and personal effects found upon the 
premises may be distrained, whether they may belong to 
the tenant or a stranger. As to the goods of lodgers. 
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see post. The following things are privileged from 
distress : — (I) things in the personal use of a man ; 
(2) fixtures, being part of the freehold ; (3) things 
delivered to a man to be carried, wrought, or ma- 
naged in the way of his trade ; (4) perishable articles ; 

(6) animals feroe naturce ; (6) goods i/n custodia legia ; 

(7) cattle and goods of a temporary guest at an inn ; 

(8) loose money ; (9) instruments of a man's trade and 
profession, though not in actual use, if any other suffi- 
cient distress can be found ; (10) beasts of the plough, 
instruments of husbandry, and beasts which improve 
the land, if any other sufficient distress can be found. 

Are the goods of a guest at cm ivm, liable to distress 
for the rent of the premises t State the reason. 

See preceding answer. The reason is, that they are 
there by authority of law, the landlord being bound to 
receive the guest. 

MvM a bailiff have a written authority to distrain f 

He need not, though it is advisable that he should. 

When a landlord distrains for rent, after what 
ti/me, cmd subject to what precautions, can he proceed 
to sell the goods distrained ? 

He cannot sell the goods until five days next after 
the distress is taken, and notice of the cause of the 
distress given. He is not bound to sell immediately 
on the expiration of the five days, but is allowed a 
reasonable time after for the appraisement and sale. 
Before sale, the goods must be appraised by two sworn 
appraisers. . 
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la the summary remedy of a landlord suspended 
if he take a note, bill, or bond i 

No ; because the rent is of a higher nature, and the 
acceptance of a security of an unequal degree is no 
extinguishment of the claim. 

Wliat is the remedy for a wrongful distress f If 
goods are iUegally distrained for rent, what remedy 
h^as the. owner of the goods: \st, where no rent is due; 
2nd, where only a smaU ixi/rt is due ? 

The remedy for a ^wrongful distress are replevin ; 
an action of trespass de bonis asportatis, or qvxire 
clav,sum fregit, for damages ; an action of detinue, for 
the thing distrained itself, or trover for its value. All 
these remedies are available in the first case put in 
the question; in the second, which is an excessive 
distress, the proper remedy is a special action on the 
case founded upon the statute of Marlborough, 52 
Hen. 3, c. 21. 

State the principal irregularities in making a dis- 
tress for rent, for which an action would lie. 

The omission of any of the formalities in levying 
the distress required by 2 W. & M. sess. 1, c 5. 

If an irregularity occur in taking a distress, the 
distrainer is not now a trespasser ah initio if any rent 
is justly due. (1 1 Geo. 2, c. 19, s. 1 9. Six Carpenters' 
case. 1 Sm. L. C. 61.) 

Whal do you understand by the expression " cattle 
levant and couchant ?" 

Cattle that have been so long in the ground of 
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another that they have lain down and risen to feed : 
supposed to be a day and a night 

In what cases rnay cattle be impounded, andy if im- 
pounded for an excessive sum, what are the reTnedies^ 
and against the party i/mpounding or the pound 
keeper? 

Cattle may be impounded on a distress dmruige 
feasant^ and bjb stated Sfwpra, The action should be 
against the impounder, unless the pound keeper has 
done anything to render himself liable. 

Can landlords distrain the property of a lodger or 
third person for rent due from their own tenants, and 
are there any exceptions i Suppose they are imple- 
Tnents of trade, how then t And if they can, has the 
lodger any remedy against his landlord f 

As to implements of trade, see supra. The pro- 
perty of a lodger or third person may be distrained 
for rent due to the superior landlord. As to lodgers*^ 
goods, 34 & 35 Vict. c. 79, provides that when distress 
for such rent is levied upon the lodger's goods, he may 
serve the landlord, his bailiff, or other person employed 
by him to make the levy, with a declaration in writ- 
ing, setting forth : — 

(1.) That the immediate tenant has no right of pro- 
perty or beneficial interest in the furniture, goods, or 
chattels so distrained, or threatened to be distrained 
upon. 

(2.) That such furniture, &&, is the property, or in 
the lawful possession of the lodger ; and, 
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(3.) Whether any, and what rent is due, and for 
what period, from such lodger to his immediate land- 
lord. 

A correct inventory, signed by the lodger, must be 
annexed to this declaration, of the goods referred to, 
and the lodger should pay to his superior landlord 
whatever rent is due from him to his immediate land- 
lord ; and this payment will be taken as a good payment 
from the lodger to his immediate landlord. If, not- 
withstanding his declaration, the superior landlord 
persist in distraining the lodger's goods, he may ob- 
tain from a justice of the peace an order for the re- 
storation to him of the goods, and may also bring an 
action against the distrainer, in which action the 
truth of the declaration and inventory may likewise 
be inquired into. (Lynch's Statute Law of 1871.) 

Under the Tithe Ccym/rmUation Act, to whom is 
the tithe owner to apply in the first instance for hia 
rent-charge ; and, if Tiot paid, what proceedings must 
he adopt, and against whom ? 

He applies to the tenant in possession. In case of 
non-payment by the tenant within twenty-one days 
after the rent-charge has become due, and after ten 
days' notice, the owner may distrain upon the lands 
liable for the arrears, and dispose of the distress, when 
taken, in the same manner as a distress for rent If 
the rent-charge is in arrear for forty days, and no 
sufficient distress can be found on the premises, the 
owner may have a writ, directing the sheriff to assess 
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the arrears, and may afterwards sue out a writ of pos- 
session, and keep possession of the premises charged 
until the arrears and costs are fully satisfied. But no 
more than two years' arrears can be recovered at any 
one time, either by the distress or writ of execution. 



aUABANTBES. 

Describe the legal incidents of a guara/niee. 

It must be in writing, signed by the party to be 
charged or his lawful agent It must contain a pro^ 
miae to pay and the name of the promiser. 

In the leading case of Wain v. Warlters, it was held, 
that by the word '^ agreement" in the Statute of 
Frauds must be understood not only the promise itself, 
but also the consideration for the promise ; so that a 
promise appearing to be without consideration on the 
face of a written agreement was nud/u/m pactv/m, and 
gave no cause of action. But by 19 & 20 Vict c. 97, 
although there must be a consideration for a guaran- 
tee, it need not appear on the instrument (2 Sm. L. 
C. 221.) 

A guarantee should be stamped if the prindipal con- 
tract requires a stamp. 

In a guarantee on hekalf of a third personj wjast 
any consideration be 8tated,amd how and ofwhatHnd 
shovM it be? 

Formerly a consideration must have appeared in the 
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writing, but it is not now necessary. {Wain Y.Warltei'Sf 
and the Mercantile Law Amendment Act.) 

If a guarantee ie given to several persons who ai^ 
not themselves interested in the subject-matter of the 
guarantee, who must he the parties to sue on the 
guarantee t 

If the persons to whom the guarantee is given are 
entire strangers to the consideration, the person from 
whom the consideration moves should be the plaintiff. 

Must a guarantee for a third party he in writing, 
or will a verhal promise he sufficient t 

It must^ by the Statute of Frauds, 29 Car. 2, c. 3 , 
s. 4. 

Ovve an instance of how a surety for the payment of 
a debt due from a third party can he discharged from 
his liability by the conduct of the creditor. 

By enlarging the time of payment by a binding con- 
tract which ties up the hands of the creditor, and 
prevents him from suing the principal debtor upon the 
original obligation, because the situation of the surety 
is varied and his liability prolonged beyond what was 
originally contemplated. 

In what way, other than by a memorandum in 
writing, can a person render himself liable for the 
debts of wnother i 

By accompanying another who orders goods, which 
the seller refuses to give the latter credit for, and the 
third party promises to pay for them, his verhal pro- 
mise is sufficient to render him liable, the goods being 
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in fact, sold to the third party, although delivered to 
the other. But if the party who orders the goods be 
treated by the seller as the debtor, a verbal promise by 
a third party will not render him liable. The question 
is, to whom was credit given ? and this must in general 
be decided by a jury. 

A, B,, in the presence of a witness, makes a repre- 
sentation concerning the character of a thi/rd party, 
upon which credit is yiven to the latter, such represent 
tation proving false, can an action be successfully 
maintained against A. B,t 

No; 9 Geo. 4, c. 14, enacts, "that no action shall be 
brought to charge any person by reason of any repre- 
sentation or assurance made or given concerning or 
relating to the conduct, credit, ability, trade, or deal- 
ings of any other person, to the intent and purpose 
that such other person may obtain credit, money*, or 
goods, unless such representation or assurance be 
made in writing, signed by the party to be charged 
therewith." 

Sliould you advise that an action would lie upon 
the following guarantee : — To A. B,, I agree to pay for 
wliatever goods you shall sell to C. D., in case of his 
making default in tiie payment thereof E. F. 

Yes; because there is a consideration and a pro- 
mise. 

M^hat is the nature of a guarantee i 

A guarantee is a promise to a person to be answer- 
able for the payment of a debt or the performance of a 



190 THE PRINCIPLES OF THE LAW. 

duty hj another in case he should fail to perform his 
agreement In Birkmyr v. Darnell^ it was decided 
that a promise to answer for the debt^ default, or mis* 
carriage of another person, for which that other re- 
mains liable, is within the Statute of Frauds, but Tiot 
if that other does not remain liable. (1 Sm. L. C 
224.) 
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CHAPTEE IV . 

OF PROPERTY. 
THE SUBJECTS OF PROPEKTT. 

Define the several kinds of property according to 
the English law. 

The subject of property (in the law of England 
called things^ as contradistinguished from persons) are 
distributed into two kinds, things real and things per- 
sonal. 

Whai is the distinction between real and personal 
property f 

Things real, otherwise called realty, consist of things 
substantial and immovable, and of rights and profits 
annexed to or issuing out of them. 

Things personal, otherwise called personalty, consist 
of goods, money, and all other movables, and such 
rights and profits as relate to movables. 

If certain lands be conveyed to a purdiaser, and no 
notice be taken in the conveyance of any buildings 
upon, or mines or minerals under the land, would 
such buildings, mines, or minerals pass to the pur^ 



192 THE PRINCIPLES OF THE LAW. 

chaser t State any legal maxim applicable to the 
question. 

Landy in its legal signification^ has an indefinite 
extent upwards as well as downwards ; and therefore, 
if certain land be conveyed to a purchaser, any build- 
ings upon, or mines or minerals under, the land ivill 
pass with it, though not expressly noticed ; the maxim 
is " Cujus est solum ejus est usqwe ad caelum et ad 
inferos,'* or as the same maxim is sometimes more 
elegantly expressed " cujus est solum ejus est cUtum" 

Suppose A. grants a piece or pool of water to jff., 
what is the extent of B,'s estate therein t What words 
should be used to assure the freehold of it to the pur^ 
chaser f 

If A. grants a piece of water to B., B. will take no 
estate in the soil, he will only have the right of fishing 
in the water. In order to pass the freehold in the soil, 
it should be conveyed as so many acres of land covered 
with water, but by the grant of a "pool," both the land 
and water will pass. 

What do you understand by the word "heredita- 
ment" and what will pass by it in a deed f 

An hereditament is by much the largest and most 
comprehensive expression that can be used, for it 
includes not only lands and tenements, but whatever 
may be infterited, be it corporeal or incorporeal, real, 
personal, or mixed. Thus, an heir-loom or implement 
of furniture, which by custom descends to the heir 
together with the house, is neither land nor tene- 
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ments, but a mere movable, yet being inheritable is 
comprised under the general word hereditament ; and 
so a condition, the benefit of which may descend to a 
man from his ancestor is talso an hereditament. 

Of wJiat do corporecd hereditaments consist i 

K the word hereditament is applied to realty only 
(which is its most ordinary use), corporeal heredita- 
ments are the sume as land. 

What are chattels ^personal f 

Things personal are called chattels personal, in con- 
tradistinction from chattels real; and, as before stated, 
consist of movables, and the rights connected with 
them, 

Wluit is necessary to make a gift offiii^iture valid 1 

It must either be accompanied by delivery of pos- 
session, in which case no deed or writing is required ; 
or it must be by deed. 

WhaX is a chose in action, and to what desmpttou 
of property is the term applied ? 

A chose in action is a thing of which a man has 
not the enjoyment (either actual or constructive), but 
which he has merely a right to recover by action. 

Can a chose in action be legally assigned, or hy 
vjlmt mode is the transfer of sitch property effected ? 

Formerly a chose in action could not be assigned at 
law, with the exception of bills of exchange, promis- 
sory notes, bail bonds, and life and marine policies. 
The form of assignment, therefore, was in the nature 
of a declaration of trust, and an agreement to permit 
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the assignee to sue in the name of the assignor to 
recover possession ; but Courts of Equity allowed the 
assignment of a chose in action as freely and directly 
as choses in possession ; and now, by the S. C. J. 
Act, 1873, it is provided that any absolute assign- 
ment by writing of any debt, or other legal chose 
in action, of which notice is given to the debtor, 
&c., shall be effectual in law to pass the legal right 
to such debt from the date of such notice, and all 
legal remedies for the same. (Lynch's Statute Law 
of 1873). 

Is it ahaolutely necessary on the assignment of a 
chose in action at law that a power be given to tlie 
assignee to sue in the name of the assignory and what 
would he the consequence if this 'power were omitted ? 
Would the power pass by a subsequent assignment f 
Does the same rule apply in equity ? 

Formerly it was necessary to give such a power, and 
if it were omitted the assignee could not recover the 
chose in action ; but the assignor could, subsequently 
to the assignment, give the assignee a power to sue in 
his name. In equity, as before-mentioned, no such 
power was required ; and, since the S. C. J. Act, 1873, 
it is not required at law. 

How can the right to a sum of money owing be 
transferred by the creditor to a third party f And 
what are the forms attending such transfer, and 
what precautions are to be taken by the purchaser 
to guard his title on the transfer being completed 
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as distinguished from a transfer of an estate in 
landt 

A debt, or other chose in action, can, since the S. C. 
J. Act, 1&73, be assigned directly by any writing, so 
as to give the assignee the legal right to it, and all 
legal and other remedies for the same. Notice must 
be given to the debtor, trustee, or other person from 
whom the assignor would have been entitled to receive 
or claim such debt or chose in action, and the assign- 
ment will only take effect from the date of such notice. 

WhxLt is the meaning of the word " emblements f " 

Emblements are the growing crops of those vege- 
table productions of the soil which are annually pro- 
duced by the labour of the cultivator. They extend 
not only to the corn sown, but to roots planted, or 
other annual artificial profit ; but not to fruit trees, 
grass, and the like, which are a permanent or natural 
profit of the earth. They are a mixed subject of pro- 
perty, for although in unison with the soil, and there- 
fore coming within the general definition of things 
real, they follow nevertheless in several particulars 
the nature of personal estate, for they descend to the 
executor or administrator, and not to the heir of the 
deceased owner. 

When is real estate considered as personal, and per- 
sonal as real t 

Money directed to be employed in the purcliase of 

land, and land directed to be sold and turned into 

money, are to be considered as that species of property 

o 2 
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into which they are directed to be converted, and this 
in whatever manner the direction be given, whether 
by will, by way of contract, marriage articles, settle- 
ment, or otherwise, and -whether the money is actually 
deposited, or only covenanted to be paid ; whether the 
land is actually conveyed or only agreed to be con- 
veyed. So real estate purchased with partnership 
(capital for the purposes of partnership in trade is con- 
sidered as personal estate. 

Should the direction to sell an estate be absolute m^ 
discretionary in order to constitute an equitable con- 
version of freehold into personalty ? 

The direction to convert must be express and impe- 
rativfiy for if merely discretionary or optional the pro- 
perty remains in statu quo. 

If real estate be purchased of partnership funds, is 
it treated as real or personal estate in any and wliat 
respects? 

If purchased for the purposes of the partnership it 
is considered as pei-sonal estate, and will be distri- 
butable and disposable accordingly. Therefore on 
the death of (me partner there is no survivorship, but 
his share will go to his personal representatives. 

State the principal distinctions in the mode of the 
devolution of real and personal estate on the death of 
the owner intestate. 

Real estate descends to the heir-at-law. Personal 
estate is distributed amongst the next of kin of the 
deceased, as to which see post. 
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TENURE& 

State the ordinary tenure of land. 

There were formerly three kinds of lay tenure dis- 
tinguished by the nature of the services under which 
the tenants held, viz,^ Knight service. Free Socage, 
and Copyhold. The first of these was abolished by 
12 Car. 2, c. 24, the two last subsist to this day. 
Free socage, or freehold, comprises three varieties, viz., 
petit serjeanty, tenure in burgage, and gavelkind. 
Copyhold includes two, viz., ancient demesne and cus- 
tomary freehold. Besides these lay tenures there is 
another species of tenure of a spiritual nature called 
tenure of frank-almoigne. 

Wliat is Borough-English tenure f 

It is socage tenure, subject to the custom of Borough- 
English — a custom which prevails in several cities and 
ancient boroughs. Its chief feature is that the land 
descends to the youngest son in exclusion of all the 
other children. In some places this peculiar rule of 
descent is confined to the case of children, in others 
the custom extends to brothers and other male col- 
laterals. 

To whom will land held according to the custom of 
gavelkind descend, and in what part of England does 
tiiis custom mare especially prevail i 

The land descends not to the eldest, youngest, or 
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any one son only, but to all the sons together. It 
occurs as of common right in the county of Kent, 
almost the whole of which is subject to this tenure. 
It is to be found also in some other parts of the 
kingdom. 

A man having liad two sons, the eldest of whom 
died before him leaving two sons, dies intestate, seised 
in fee of gavelkind lands, leaving issue the two grand- 
sons (sons of his eldest son) and his second son : state 
the proper parties to convey to a purchaser. 

The son and two grandsons must convey, as by the 
custom the lands descend to all the sons equally ; and 
if any be dead his representatives will stand in hi^ 
place. 

What are the principal distinguishing features of 
tenure in gavelkind t 

(1.) The tenant is able to alien his estate by feoff- 
ment at the age of fifteen. (2.) The estate did not 
escheat in case of an attainder for felony, the maxim 
being " father to bough son to plough." (3.) The 
tenant could always dispose of his lands by will. (4.) 
The peculiar mode of descent. (5.) The widow is 
entitled to one moiety of the land as tenant in dower, 
but only while she remains chaste an4 unmarried. 
(6.) The husband is entitled to curtesy whether there 
is issue or not, but only of a moiety, and this ceases on 
his marrying again. 

Explain the origin of copyholds, and by what sta- 
tute was the further creation of manors prohibited f 
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Copyhold tenure sprang from the ancient tenure of 
villenage. Villeins were the bondmen of the lord of 
the manor, of whom they held small portions of land, 
by way of sustaining themselves and families, and for 
which they had to perform services of the basest kind. 
At first they held at the mere will of the lord, who 
might at any time dispossess them, but in process of 
time they acquired a customary right, which the lord 
could not defeat; and now, although a copyholder is 
still said to hold his lands at the will of the lord, yet 
it is at such a will only as is agreeable to the custom 
of the manor. 

The further creation of manors was prohibited by 
the statute Quia emptores, 18 Edward I. c. 1. 

Describe generally the nature of customary free- 
holds. 

Customary freeholds are a peculiar species of copy- 
hold still existing in many parts of the kingdom. The 
lands are held according to the custom of the manor, 
but not at the will of the lord. As in the case of pure 
copyhold, the freehold is in the lord, and also the right 
to mines and timber, and the tenants cannot grant 
leases without the lord's consent. 

FREEHOLD ESTATES OF INHERITANCE. 

Mention the different senses in which the iei^ms 
" estate'* and "freehold'' are used in connection ^vith 
real property y and the meaning of each. 
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An e.'itate in lands signifies such interest as tlie 
tenant has therein. It is called in Latin, status; 
signifying the condition or circumstances in which 
the owner stands with regard to his property. It 
may be considered with regard to (1) the quantity 
of interest; (2) the time at which that interest is 
to be enjoyed ; and (3) the number and connection 
of the tenants. Estates may also be legal or equi- 
table. 

As to freeholds, see post. 

What are legal and what equitable estates ? 

Legal estates are those which formerly were properly 
cognizable in the Courts of Common Law, though 
noticed also in the Courts of Equity. 

Equitable estates are those which were recognised 
only in the latter courts, and not even noticed, gene- 
rally speaking, in the former. Now it is provided by 
the S. C. J. Act, 1873, that the High Court of Justice and 
Court of Appeal shall take notice of all equitable 
estates and rights in the same manner as the Court of 
Chancery would have recognised them, and subject 
thereto shall also fully recognise all legal estates (sec. 
24). The effect of this provision will be, that the 
owner of the legal estate will, as formerly, have the 
right and power to receive the rents and profits, and 
the owner of the equitable estate will be entitled to 
the beneficial interest in or ownership of the property, 
unattended, as formerly, with the possession of actual 
ownership thereof. 



I 

tion. 
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Define the several kinds of estates with regard to 
their quantity of interest, stxting which arise by opera- 
tion of law. 

With regard to the quantity of interest, the primary 
division of estates is into (1) freeholds^ and (2) less 
than freeholds. Freehold estates are either (a) of in- 
heritance, viz,, estates in fee simple or fee tail, or (b) 
not of inheritance, viz., estates for life, and pwr autre 
vie, tenancies in tail after possibility of issue extinct, 
and estates by curtesy and dower. The last three 
arise by operation of law. Estates less than freehold 
consist of estates for years, estates at will, and at 
sufferance. 

Wha^ is an estate of freehold ? 

It is an estate either of inheritance or for life in 
lands of free tenure, and at common law could b^ 
created or transferred only by the ceremony of 
livery of seisin, attended with proper words of dona- 



What is the largest and what is the smallest estate 
of freehold of which a rnan can be seised 1 

An estate in fee simple is the largest, and an estate 
for life the smallest. 

Describe an estate of inheritance, and state the dif- 
ferent hinds. 

An estate of inheritance is where the tenant is not 
only entitled to enjoy the land for his own life, but 
where after his death, without having disposed of it, it 
is cast by the law upon the persons who successively 
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represent him in perpetuum in right of blood, accord- 
ing to a certain established order of descent. 

An estate of inheritance is called a fee, and is either 
an estate in fee simple or fee tail. 

What is an estate in fee simple ? 

An estate in fee simple is that which a man hath to 
hold to him and his heirs general— that is, his heirs 
both lineal and collateral, male and female. This is 
often called an ** estate in fee/* without the addition of 
the word "simple/* though, as already explained, a 
" fee " more properly signifies an estate of inheritance. 

Who is a tenant in fee simple ? 

One who holds to him and his heirs. (See last 
answer.) 

What words will ci^eate or pass a fee simj)le estate 
in a will or in a deed respectively ? 

In the case of a deed, the word " heirs " is necessary 
in order to make a fee or inheritance, for if the land 
be given to a man for ever, or to him and his assigns 
for ever, this vests in him but an estate for life. 

This rule has, however, never been held to extend 
to dispositions by will, in which a more liberal con- 
struction has always been allowed : and therefore, by 
a devise to a man for ever, or to one in fee simple, or 
with other words of perpetuity indicating the testator s 
intention to pass the fee, the devisee has always been 
construed to have an estate of inheritance ; and now, 
by 1 Vict. c. 26, s. 28, where any real estate is devised 
without words of limitation, it shall be construed to 
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pass the fee simple, or other the whole interest of 
which the testator had power to dispose, unless a 
contrary intention shall appear by the will. 
Into what sorts are estates in fee simple divided ? 
Estates in fee simple are divided into three sorts : 
1. Fee simple absolute— i.e., one that is free from all 
qualification ; 2. Fee simple qualified — i.e., one which, 
having a qualification subjoined thereto, must be 
determined whenever that qualification is at an end: — 
also called a base fee ; 3. Fee simple conditional, a term 
usually understood to refer to that particular species 
called a conditional fee at common law, which was a fee 
restrained in its form of donation to some particular 
heirs, exclusive of others, as to the heirs of a 7nan*s 
body. This is as to the form of donation the same 
kind of estate as an estate tail. 

It is to be observed that the above division relates 
to the quality not the quantity of the estate. 

What is the nMure of that estate termed a " base 
fee f " How was a base fee acquired previous to the 
28^A August, 1833 / How since that time can a base 
fee be acquired by a tenaivt in tail in reraavnder 1 

A base or qualified fee is one that has a qualification 
subjoined to it, and which must be determined when- 
ever the qualification is at an end, as in the case of a 
grant to A. and his heirs, tenants of the Manor of 
Dale ; in this instance, whenever the heirs of A. cease 
to be tenants of that manor the grant is entirely de- 
feated. 
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A base fee has now, however, a more restricted 
application, viz. to that species of qualified fee which 
is created where the tenant in tail conveys his estate 
by bargain and sale to another and his heirs, in which 
case the latter will take an estate in fee simple so long 
as the tenant in tail has heirs of his bodj. And in 
the Fines and Recoveries Act its meaning is by express 
provision confined (so far as that statute is concerned) 
to the estate created by the alienation of the tenant in 
tail where the issue are barred, but those in remainder 
or rev<3rsion are not. Such an estate was, before 28th 
August, 1833, the date of the Act, created by the 
tenant in tail levying a fine, and since then by an 
assurance executed by the tenant in tail without the 
consent of the protector. 

What 18 an estate tail 1 

An estate tail is that which a man hath to hold to 
him and the heirs of fiis body, or to him and particular 
heirs of his body. It was as before-mentioned at first 
considered in the same light as a fee simple condi- 
tional, but by force of the statute mentioned in the 
next answer it received another character, viz., that of 
an estate in fee tail, the incidents and consequences 
of which are very different from those of a fee simple 
conditional. 

By force of wltat statute is a fee tail? 

The Statute of Westminster the 2nd, commonly 
called the Statute De donis conditionalibus, by which 
it was enacted that the will of the donor should be 
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obsen'ed secundum forrtiavi in cartd cloni ea-pressam, 
and that tenements given to a man and the heirs of 
his body, or the like, should, notwithstanding aliena- 
tion by the donee, go to his issue ; or, if issue failed, 
revert to the donor. By force of this statute, it was 
held that the donee had no lunger a conditional fee 
simple, but an estate in fee cut clown and confined to 
the heirs of his body. 

How many kinds of estates tail are there ? 

Estates tail are either special or general ; both of 
them may be in tail male, or tail f empale, 

JVJiat constitutes an estate in tail general and what 
special ? 

Tail general is where lands are given to one and 
the heirs of his body begotten, and is so called because 
all the issue of the donee by any marriage is capable 
of inheriting the estate per formam doni. 

Tail special is where the gift is restrained to the 
licirs of the donee s body by a particular person, as 
where lands are given to a m.in and the Iceirs of his 
Itody on Mary, his now vAfe, to be begotten. 

If lands be given to a man and the heirs male of hii^ 
body, and he has issue only a daughter, who leas issue 
a soUj and dies, and tlien the donee dies, what is the 
effect a« to the estate given ? 

In this case the donee has an estate in tail mule 
general, which can only descend to male issue, and the 
male descendants of males. The grandson of the 
donee cannot therefore inherit, as he cannot deduce 
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his descent wholly by lieirs male, consequently there 
is a failure of inheritable issue, and the lands revert to 
the donor. 

By what words in a deed may an estate in tail male, 
in tail general, and in tail special be aptly created t 

An estate in tail male is created in a deed by a 
limitation to one and the heirs vnale of his body; in 
tail general, to a man and the heirs of his body; in 
tail special, to a man and the heirs of his body on 
Mary, his now wife, to be begotten. 

By a will laruis are limited "^o A, in tail general'' 
The same limitation by deed. WficU estate does A. 
take under tlie will and tlie deed respectively ? 

As in a deed the word " heirs" is necessary to create 
a fee, so in further imitation of the strictness of the 
feudal rule, the word body, or some other words of pro- 
creation, are necessary to make it a fee tail Under 
the deed, therefore, A. will take only an estate for life, 
for want of words of inheritance and procreation. 

But in the case of wills a greater indulgence has 
always been allowed, and an estate tail may be created 
by any mode of expression sufficient to indicate an 
i7itention to confer an inheritance, but to restrain it to 
the descendants of the devisee. Under the will, there- 
fore, A. will take an estate in tail general. 

// lands are conveyed to A. and the heir of his 
body, what estate or interest does A. take ? Does he 
take an estate for life, an estate tail, or an edate in fee 
simple t 
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If conveyed by deed, A. will only take an estate 
for life. If conveyed by will, he will take an estate 
in fee tail, for the reasons mentioned in the last 
answer. 

Can a tenant in tail make a lease which will bind 
any and what pei'sons after his decease? State the 
authority far your answer. 

Every tenant in tail in possession may, by 3 & 4 
Will. 4, c 74, make leases by deed without the neces- 
sity of enrolment for any term not exceeding twenty- 
one years, to commence from the date of the lease, or 
from any time not exceeding twelve calendar months 
from its date, wliere the rent reserved is a rack-rent, 
or not less than five-sixth parts of a rack-rent (see 
ss. 15, 41) ; and also, by 19 & 20 Vict. c. 120, ss. 32, 33, 
any person entitled to the possession or receipt of the 
rents under a settlement made after 1st November, 
1856, for an estate for life, or for years determinable 
with his life, or for any greater estate (which in- 
cludes an estate tail), may make leases for twenty- 
one years in such form as in the Act prescribed. 
See 'post 

Wluit is an estate tail in remainder, and what an 
estate tail in possession ? , 

An estate tail is in remainder when it is preceded 
by an estate for life, or any greater estate ; and, under 
the Fines and Recoveries Act, an estate tail limited by 
any settlement after an estate for years determinable 
on a life or lives, is in remainder for the purpose of 
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barring the entail. If not preceded by any such eslate, 
it is said to be in possession. 

If a tenant in tail discharge incumbrances on the 
inheritance J what is the consequence ? 

If a tenant in tail in possession pays off an in- 
cumbrance, it will ordinarily be treated as extin- 
guished, unless he keeps it alive by some assignment, 
or otherwise shows an intention to hold himself out 
as a creditor of the estate in lieu of the mortgagee, 
because a tenant in tail in possession can make himself 
absolute owner of the estate. But the like doctrine 
does not apply to a tenant in tail in remainder, whose 
estate may be altogether defeated ; for, if he pays off" 
an incumbrance, it must be presumed that he meant to 
keep it alive. 

What is the difference between an estate in fee 
simple, and an estate in tail general ? 

They differ both as to the quality of the estate (as 
to which see preceding answers), and also as to the 
mode of their conveyance (as to which see post). 

Can personal property be entailed ? 

No: words conferring an estate tail in real, give an 
absolute interest in personal estate. Thus, when a 
term of years was given to B. and the heirs male of his 
body, it was held that B. was absolutely entitled to the 
term, which on his death went to his executors. 
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What are estates for life^ and into what two classes 
may they he divided ? 

They are freeholds, not of inheritance : they may be 
divided into (1) conventional, i.e., those expressly created 
by the act of the parties ; (2) legal, i. «., those created 
by construction and operation of law. 

What, by common speech, is he called who holds for 
tlie term of his own life, and what he wlio holds for 
the term of another's life ? 

When he holds for his own life, he is called tenant 
for life ; when he holds for the life of another, he is 
styled tenant pur autre vie. 

If a tenant in fee simple makes a lease of lands to 
B., to have and to hold to B. for term of life, without 
mentioning for whose life it sliaU he, what sliall it he 
deemed, and why ? 

It will be an estate for the life of B. ; for an estate 
for a man s own life is more beneficial, and of a higher 
nature, than for any other life ; and the rule of law is, 
that all grants are to be taken most strongly against 
the grantor. 

A. enfeoffs to B, and his assigns for ever. Livery of 
seisin is duly made ; what estate does B, take hy tlie 
feoffmfient / 

B., by the feoffment, takcb an estate for life only, 
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for as there are no words of inheritance or heirs men- 
tioned in the grant, it cannot be construed to be a fee. 
What is special occupancy t 

Where an estate, pur autre vie, is granted to a man 
and his heirs, during the life of cestui que vie, and the 
grantee dies during the life of the cestui que vie, his 
heir is entitled to succeed ; and this right of the heir 
of the grantee to enter and occupy the land during 
the residue of the estate granted is called title by 
special occupancy. 

Explain the term " tenant in tail after possibility of 
issue extinct," and the nature of tlve estate. 

When an estate is granted to one in special tail, 
and the person from whose body the issue was to 
spring dies without issue, or having left issue, that 
issue becomes extinct, the surviving tenant in special 
tail becomes tenant in tail after possibility of issue 
extinct ; the estate must be created by the act 
of God, that is, by the death of that person out 
of whose body the issue was to spring; for no 
limitation, conveyance, or other human act can 
make it. It is of an amphibious nature, partaking 
partly of an estate tail and partly of an estate for life. 
The tenant has a greater privilege, in respect of quality 
of his estate, than a tenant for life ; thus, he is dis- 
punishable for waste ; but he has not a greater quan- 
tity, thus, he cannot bar the entail ; he may exchange 
with a tenant for life, and formerly forfeited his estate 
on a feoffment. 
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To what extent may a tenant in tail after posaibir 
lity of iesvje extijict commit VHiste t 

As before mentioned, he has the same privileges in 
this respect as a tenant in tail, and may commit what 
waste he pleases^ subject, however, to equitable waste 
(as to which, see post). 

What 18 tenancy by the curtesy of England f 

It is one to which a man is by law entitled for life, 
on the death of his wife, in the lands and tenements 
of which, during the marriage, she was seised in fee* 
simple, or fee tail, provided he had issue by her born 
alive, during the marriage, and capable of inheriting 
her estate. 

What are the requisites to establish the h\isbanJ!s 
right cw tsTiant by the curtesy of England i 

There are four : (1) marriage, which must be legal, 
and subsisting at the death ; (2) seisin of the wife, 
which must be an actual one : not a bare right to pos- 
sess, which is a seisin in law., but an actual possession 
or seisin in deed ; (3) issue born alive, during the life 
of the wife, and capable of inheriting the mother's 
estate : by birth of issue the husband becomes tenant 
by the curtesy initiate, but his estate is not consum- 
mate till (4) the death of the wife, which is the last 
requisite. 

Is there any and what exception as to such tenancy 
with respect to any lands in any particular county in 
England 1 

By the custom of gavelkind (prevailing chiefly in 

V 1 
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Kent), the husband has no more than a moietj of his 
wife's lands as tenant by the curtesy, and only while 
he continues unmarried, but his title attaches whether 
he has issue born alive or not. 

To entitle a husband to curtesy, is it Tiecessary that 
tJie issue should he next heir of the wife ? 

The issue born must be capable of inheriting the 
wife's estate ; thus, if a woman be seised in tail male, 
and hath a daughter only, the husband is not entitled 
to curtesy. 

What is dower ? 

It is an estate for life, to which a woman is entitled 
on the death of her huf?band, in a third part of the 
lands and tenements of which her husband died pos- 
ses>ed in fee-simple or fee-tail, and to which any issue 
which she might have had might by possibility have 
been heir. 

What is the difference between common law dowei* 
and dower as regulated by 3 dk ^ Will 4, c. 105. 

At common law, dower was the life estate of a 
widow in the third part of the lands of her deceased 
liusband, ot which he was solely seised for an estate of 
inheritance at any time during the coverture. This 
right having once attached could not be defeated by 
any conveyance or devise by the husband, and was 
paramount to his debts. It could only be released by 
means of a fine. The husband's estate must have been 
a legal estate of inheritance in possession (though a 
.•-eisin in law was sufficient), and held in severalty or 
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in common, and not in joint tenancy. As to women, 
married since the Dower Act, 1st January, 1834, no 
widow is entitled to dower out of lands which have 
been absolutely disposed of by the husband in his 
lifetime or by his will ; and all partial estates, and all 
charges created by the husband by deed or will, and 
all debts and incumbrances of the husband are effec- 
tual as against the widow's dower. The husband may 
also bar her right, either wholly or partially, by any 
declaration for that purpose made by him, by any 
deed or by his will. Dower under the statute is 
extended to all lands to which the husband had a 
right merely, without being seised, and to equitable 
as well as legal estates of inheritance. 

la the widow of a tenant in tail who died without 
issue entitled to dower ? WovM the widow's right, if 
any, be affected, and how, if her deceased husband 
had been teriant in tail after possibility of issue 
extinct ? 

It is not necessary that issue should be actually 
born ; it is sufficient if the wife might have had issue 
who might have inherited. The widow, therefore, of 
a tenant in tail, who died without issue, is entitled to 
dower. If a tenant in tail after possibility of issue 
extinct marries a second wife, that second wife will 
not be endowed of the lands given to her deceased 
husband in special tail ; for no issue that she could 
have could by any possibility inherit them. 

What is the difference between jointure and dower f 
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and how is the former constituted, and how does the 
latter arise ? 

Jointure is an estate limited to the wife for life, to 
take effect in possession or profit after the death of 
her husband. It is constituted by an express deed, 
made on the marriage of the parties, and ia in lieu of 
dower. Dower arises by operation of law. 

When must jointure be effectual to bar dower i Can 
a widow be entitled to both, aifkd if so, in what case ? 

To make the jointure an effectual bar to dower : (1) 
it must be made to take effect immediately on the 
death of the husband ; (2) it must be for her own lifo 
at least, and not pur autre vie, or for a term of years, 
or other smaller estate; (3) it must be made to her- 
self, and no other in trust for her; (4) it must be 
made in satisfaction of her whole dower, and not of 
any particular part of it; (5) it must be made be- 
fore marriage, as, if made after, she has her election 
either to accept it or refuse it and take her dower, for 
she was not capable of consenting to it during the 
coverture. In no case can she claim both jointure 
and dower. 

What is the effect of a jointure upon dower, when^ 
the instrument creating the jointure does not contain 
the convmon stipulation that the jointure is to be in 
lieu of dower ? 

It will have the effect of barring the widow's right 
to dower, provided it sufficiently appear by the deed 
to be in satisfaction of her whole dower. 
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How may dower and curtesy respectively be barred ? 

Dower may be barred : (1) by elopement or divorce ; 
(2) by detaining the title deeds from the heir; (3) by 
jointure ; (4) if married before Ist January, 1834?, the 
widow's right to dower may also be barred by deed, 
acknowledged under the Fines and Recoveries Act, or 
by the conveyance to the husband being made to uses 
to bar dower. If married after that date, by any 
alienation by the husband, or any declaration con- 
tained in his purchase deed, or any deed executed by 
him or in his will. Curtesy does not attach if any of 
the requisites before mentioned are wanting. 

Is a tenant for life ^vithout impeachment of waste 
liable for any, and what, damage to the estate ? May 
he cut and sell timber, and apply the proceeds for his 
own benefit, or Tnust the proceeds be applied for the 
benefit of the estate f 

A tenant for life is answerable by law for waste, i.c., 
any spoil and destruction which he does, or allows to 
be done, to the premises, to the injury of the person 
entitled to the inheritance. Where, however, the estate 
is given without impeachment of waste, he is free 
from such restraint, subject, however, to such acts of 
waste as the Court of Chancery would formerly have 
restrained as being of manifest injury to the inherit- 
ance, e.g.f the felling of ornamental timber, which is 
called equitable waste. For it is enacted by the S. C. 
J. Act, 1873, that an estate for life without impeach- 
ment of waste shall not confer upon the tenant any 
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legal right to commit waste of the description known 
as equitable waste, unless an intention to that effect 
expressly appear (s. 25) ; subject to this, therefore, he 
may cut and sell timber, and apply the proceeds for 
his own benefit. 

Tenant for life sows land in his mvn occupation and 
dies before the ci'op can be severed, who is entitled to 
such crop, and what is such crop called ? And, suppose 
the tenant for life liad leased the land, nx)t under any 
express leasing power, and the lessee had sown it, ivhat 
vjould be the consequence to the lessee? and state any 
change in the law on this point 

If a tenant for his own life sows the lands, and dies 
before harvest, his executors shall have the emble- 
ments or profits of the crop. And if the tenant for 
life underlet, his underlessee shall have the same privi- 
lege. As regards tenant at rack-rent holding under a 
landlord entitled for life or other uncertain interest, a 
more ample protection is provided, it being enacted by 
14; & 15 Vict. c. 25, that in such cases the tenant shall, 
instead of claiming emblements, continue to hold upon 
the same terms until the expiration of the then current 
year of his tenancy, at which time he shall quit with- 
out notice, and the succeeding owner shall be entitled 
to a fair proportion of the rent. 

D. is a rector, and has sown part of the glebe lands 
ivith wheat, and dies before harvest time, to whom wiU 
this crop belong, and wluit is such crop denominated? 

To his executors; tho advantages of emblements 
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being expressly extended to the paxochial clergy by 
the Stat. 28 Hen. 8, c. 11, s. 6. 

State the maxvm, as quoted by Bluckatone, applicable 
to the executors of a tenant for life clavming emhle- 
ments. 

The maxim, is "Actus Dei neTrdnemfadt injuriara,'* 

Can a tenant for life in possession make a lease to 
continue beyond his life, and if so, under what circum^ 
stances so as to be good against those in remainder f 

Asa general rule a tenant for life cannot make any 
disposition of the lands to take effect after his decease. 
But he can grant leases binding on those in remainder: 
(1) where a special power to grant leases is given him 
by the settlement; (2) under the 32nd section of 
Leases and Sales of Settled Estates Act, which enacts 
that a tenant for life, or for years determinable on his 
life, under a settlement made after 1st November, 
1856, and which contains no provision to the contrary, 
and also a tenant by the curtesy, or in dower, or in 
right of his wife who is seised in fee, may demise the 
lands or any part (except the mansion-house and 
demesnes, and lands usually occupied therewith) for 

• 

any term not exceeding twenty-one years, to take 
effect in possession, the demise must be by deed, the best 
rent reserved, without any fine, it must be impeachable 
for waste, and contain a covenant for payment of rent, 
and the usual covenants, and a condition for re*entry 
on non-payment of rent for twenty-eight days, or non- 
observance of the covenants ; (3) under the 2nd section 
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of the same Act and the Act of 1858, with the sanction 
of the Court. (As to this, see next answer.) 

In regard to the Acta of 1856 and lSo8, avihorising, 
under sanction of the Court of Chancery, leases and 
sales of settled estaies, state the extent of the leases 
authorised for agricultural, mining, repairimg, and 
building purposes respectively, the authority for spe- 
cial provisions for building land, and reservation of 
minerals i 

The extent of the leases authorised by these Acts is 
for agricultural, twenty-one years ; mining, forty years; 
repairing, sixty years ; building, ninety-nine years ; 
and if the Court be satisfied that it is the custom of 
the district and beneficial to the inheritance to 
grant longer leases, it may authorise the grant of 
a longer term, except in the case of agricultural 
leases. When land is sold for building purposes the 
Court may allow the consideration, either wholly or 
partially, to be a rent issuing out of the land to be 
secured as approved by the Court, and on any sale the 
minerals may be excepted and any rights reserved, 
and the purchaser may be required to enter into such 
covenants or restrictions as the Court deems advisable. 
The Court here referred to was the Court of Chancery ; 
and therefore, after 2nd NoTember, 1874, applications 
must be made under this Act to the First Division of 
the Supreme Court. 

What is the effect of a lease made under the Act 19 
A 20 Vict. 0. 120, s, 32, as to the interest of parties 
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entiUed to any charge or inmimbrance affecting the estate 
ovi of which the lease takes effect 1 

The rights of such parties will not be affected by 
any such lease unless they ooncor (s. 41). 

If the dividends on a sum of consols are given to A, 
for life, and he dies on MichuelTruts-day, are his exeeti- 
tors entitled to any portion of the next January divi- 
dend, and does it make any difference under whai 
document he takes if it be silent as to apportionment f 

A.'s executors are entitled to a proportion of the 
dividends up to Michaelmas-day, for by the Appor- 
tionment Act, 1870, all rents, annuities, dividends, 
and other periodical payments in the nature of income 
(whether reserved or made payable under an instru- 
ment in writing or otherwise), shall, like interest on 
money lent, be considered as accruing from day to day, 
and shall be apportionable in respect of time accord- 
ingly (s. 2). This Act applies whatever the date of the 
instrument. (Lynch's Statute Law, 1870.) 

The old Apportionment Act, 4 & 6 WilL 4, c. 22, 
applied only to instruments executed since 16th June, 
1834. 

Ten^ant for life grants leases under a power, and 
dies in the middle of a half -year, are the rents appor- 
tionable cU his dea£h 1 

Yes; as all rents are to be considered as accruing 
from day to day, and apportionable in respect of time 
according. 

Can a tenant for life, by cmy and what means, 
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create a permanent charge on the estate for improve- 
ment upon it f 

A tenant for life desirous of making permanent 
improvements, and charging the costs thereof on his 
estates, should apply to the Inclosure Commissioners 
for England and Wales for their sanction, under the 
Improvement of Land Act^ 1864. If the Comnii^- 
sioners, after issuing certain advertisements, and 
other preliminary proceedings, find that the proposed 
improvements would increase the yearly value of the 
land beyond the amount proposed to be charged, they 
may, by what is called a provisional order, sanction 
the same, and fix the rate of interest to be allowed on 
the costs thereof; the works are then proceeded with, 
and as soon as the Commissioners are satisfied that 
the improvements are made, they are to execute a 
charge under their seal on the inheritance for the costs 
and interest, and the expenses of the application, &c.; 
this is called an ahaolute order, and every charge 
thereby created is to be by way of rent-charge, pay- 
able half-yearly, extending over the term fixed by the 
provisional order. Improvement of land within the 
meaning of this Act is to include works of drainage, 
irrigation, and embankment against the sea or tidal 
waters, making farm roads and canals, and erection 
of farm buildings, engine-houses, &c. And by the 
Limited Owners Residences Act, 1870, it is extended 
to the erection and improvement of mansion-houses 
and necessary buildings appurtenant thereto. 
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Js a tenant for life hound to pay off incuTnhrances, 
or to keep down the interest ? and if a tenant for life 
discharge incumbrances, what is the consequence i 

With respect to the compulsory discharge of incum- 
brances, the rule is that a tenant for life shall contrir 
bute beyond the interest in proportion to the benefit 
he derives from the liquidation of the debts, and the 
consequent cessation of interest, which, of course, will 
much depend on his age and the computation of the 
value of his life. As to keeping down interest, a 
tenant for life must keep down interest which has 
accrued during his own time so far as the rents and 
profits will extend. If a tenant for life voluntarily 
pay off an incumbrance, it must be presumed that he 
means to keep it alive for his own benefit. 

What is the estate or interest of a ''parson* in the 
church lands, and by wlmt tenure does he hold them ? 
Distin-guish between a rector and a vicar. 

The estate of a parson in the church lands is an 
estate for life only, with the fee-simple in abeyance ; it 
is of freehold tenure. The rector of a church, properly 
called a " parson," is one that hath full possession of 
all the rights of a parochial church. In a non-appro- 
I»riated living the rector must be a spiritual person, 
and has the cure of souls in the parish, with an exclu- 
sive title to all the emoluments. In an impropriated 
or appropriated living, the rector may be a lay or 
spiritual person ; if the former, he is styled an impro- 
priator, and if the latter an appropriator, and as such 
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never has the cure of souls ; but, in general^ there is a 
spiritual person attached to the church under the name 
of vicar, to whom the cure of souls belongs, and to whom 
a portion of the emoluments, by way of exception out 
of those enjoyed by the rector, is assigned. 

Who is entitled to the glebe and great and small 
tithes, and what duties or obligatums attach to the 
ovmership of any of these properties i 

The freehold of the glebe, tithes, and other dues, 
rests during his life in the panson. Where the living 
is appropriated, the rector usually takes the great 
tithes and the vicar the small tithes. As to the duties 
attending this ownership, they are principally of eccle- 
siastical cognizance, those only excepted which arise 
by statute, the principal of which is the duty of resi- 
dence. Where there is an official house of residence 
attached to the benefice the incumbent is under the 
obligation of keeping it in repair. As to the obli- 
gations of a rector with reference to the chancel, see 
next answer. 

What are the obligations and Hghts of a lay rector 
with reference to the chanx^el of tfie parish church t 

He is under the obligation of repairing it. He has 
the freehold therein, while the body of the church and 
churchyard are the vicar's freehold. Yet with the 
exception of the chief pew in the chancel, which 
belongs to the impropriator, the disposal of the seats in 
the church appertains to the ordinary, and practically 
to the churchwardens, to v/hum the authority of the 
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ordinary is delegated. Moreover, no monument can 
be set up without the ordinary's consent. 

la there any mode by which a dergyman can Tnort- 
gage his benefice^ or charge it by warrant of attorney 
or otherwise 1 

By the stat. 13 Elix. c. 20, ecclesiastical persons with 
the cure of souls are restrained from charging their 
benefices in any way so as to render them liable to 
the payment of any pension or profit thereout. Kot 
only a direct charge, but also an agreement to charge 
is void under this statute. In several late Acts pro- 
visions are contained enabling a beneficed clergyman 
to raise money according to the value of his benefice 
by mortgage of its profits, for the purpose of repairing 
or rebuilding his house of residence, or to provide a 
new one, and the 1 & 2 Vict. c. 106, gives a form of 
such mortgage. But subject to this he can in no way 
charge his benefice, 

ESTATES LESS THAN FREEHOLD. 

Vfluxt is a chattel real / 

A chattel real is any estate in lands or tenements 
which does not amount to a freehold. Such an estate 
is considered in law as a mere chattel, and is personal 
estate, but inasmuch as it concerns or savours of the 
realty it is denominated a chattel real in order to dis- 
tinguish it from mere movables, which are deno- 
minated chattels personal. 
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What are estates less than freehold ? 

They are the following: estates for years, estates at 
will, estates at sufferance. 

JVhat cJuinge has lately been made in tlie law with 
reference to an assignment by tlte owner of a chattel 
real to hiviself jointly with othei^s or another, and 
hovj and wiven was such change made ? 

By the 22 & 23 Vict c. :i5, it is enacted that any 
person shall have power to assign personal property, 
including chattels real, directly to himself and another 
person or corporation, by the like means as he might 
a>sign the same to another (sec. 21). This Act was 
passed in August, 1859 ; before this it was necessary for 
the owner to assign the property to a third person, who 
would re-assign to the owner and the others jointly. 

What are estates for years, avd wltat denominatio^i 
of property are they ? 

An estate for years is where a man has an interest 
in lands and tenements and a possession thereof by 
virtue of such interest for some fixed and determin- 
able period of time. It amounts but to a chattel real, 
however long the term may be, and is denominated 
personal estate. 

li^hich is tfte more valuable in quality^ an estate for 
life, which may terminate to-morrow, or for an absolute 
term of 1000 years / Is the otvner of both estates 
entitled to exercise full propi*ietary riglds, or in what 
respect is he limited in each case ? 

The estate for life ; for in contemplation of law no 
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interest for a certain and determinate period of time, 
even for 1000 years, which is merely a chattel, is 
as large as an estate for life, which is freehold. 
Neither tenant is entitled to full proprietary rights. 
A tenant for life is, as we have seen, liable for 
waste, whether voluntary as by the tenant's volun- 
tary act, or permissive as by his default. But he 
is entitled to reasonable estovers or botes, i.e. an 
allowance of wood for fuel, repairs, and the like. He 
may dispose of his life estate by deed, and in the 
case of a tenant pur autre vie, by will ; but he can 
grant no leases to endure beyond his own life, except 
under a power or where he is specially authorized by 
Act of Parliament. He is entitled to emblements 
where his life estate does not determine by his own act. 

So a tenant for years is liable generally in the same 
way for waste, and is entitled to the same estovers or 
botes. He may assign his term or bequeath it by will, 
but he can grant no leases to endure beyond his own 
tei*m. In certain cases he is entitled to emblements. 
Where the term depends upon an uncertainty, as if it 
be determinable on a life or lives, he is entitled to 
emblements. But if it depends upon a certainty he is 
not, in the absence of any special contract or custom 
to the contrary, as it was his own folly to sow where 
he could not reap. 

Can a lessee for 999 years grant a lease for life ? 
ami give the reason for your answer. 

He cannot ; for the estate for D99 years is merely a 
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cliattel real, and therefore a smaller estate than an 
estate for life, which is freehold. 

What is the difference in the tenure of the following 
tatates: a lease to A. for 99 years ; a lease to A. for 
99 yeai^s if B. shall so long live; a lease to A. for 
three lives; a lease to A. for 99 years if he shall so 
long live ? 

A lease to A. for 99 years, and a lease to A. for 99 
yeai's, if he shall so long live, or if B. shall so long live, 
are leasehold merely, the duration of the term being 
fixed and determined. But a lease to A. for three 
lives gives him a freehold interest. 

What would be the effect of a devise oi* gift of learn- 
holds for years by words which would creaie an estate 
tail if the estate were a freehold ? 

The devisee will take the leaseholds absolutely. 
Thus, in the leading case of Leventhorpe v. Ashbie, A^ 
devised a term of years to B. and the heirs male of his 
body begotten ; and it was held that B. was absolutely 
entitled to the term, and that on his death it went to 
his executors. (L. C. Conv. 763.) 

For what length of time is a tenancy by parol bind- 
ing^ without a written agreement f 

A lease for not more than three years upon which 
the rent reserved amounts to two-thirds of the im- 
proved value of the land. If for a longer term, or at a 
lower rent, it must be by deed. 

What leases am infants make^ and what teiuxncy 
Lu3 the lessee I 
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An infant cannot make a lease of his lands unless it 
be evidently for his benefit.^ If not for his benefit, 
although not actually void, it is voidable by him when 
he comes of age, or by his heirs if he dies under age. 
Wlien he comes of age, however, he can confirm it. 

What tenancy has a leasee from an idiot or lunatic ? 
and, to have a secure tenancy for the term, what course 
sftaitld be adopted? And by what means can idiots 
or lunxitics renew leases 1 

Leases by idiots and lunatics are void. But the 
Lord Chancellor may authorise the committee of the 
estate of a lunatic to make leases subject to such rents 
and covenants as he may direct, and also to accept 
a surrender of an old lease and grant a new one. 

What estate must a person have to enable him to 
vixike a lease by which tlie lessee may derive a present 
tenancy and occupatian ? 

An estate in possession. 

If a remainderman, ifiot in possession, makes a 
lease, what estate or interest would the lessee derive 
under it? 

Both lessor and lessee are estopped from denying 
the validity of the lease, and on the estate of the 
fi^rrner falling into possession the lease will take effect, 
and become a regular estate for a term of years. 

Explain the p^'ovisioTis of tlie Acts of 1849, 1850, 
fur remedying defects in leases under powers. What 
prooision is made for giving validity to leases invalid 
by reason of deviation from the terms of tJie power i 

Q 2 
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(nid vjhat 2^roinmon8 for the confii'mation of such 
leasee ? 

The Act of 1849 (12 & 13 Vict. c. 26) provides, that 
V here in the intended exercise of a power a lease is 
granted, which by reason of any deviation from the 
terms of the power is invalid against those in re- 
mainder or reversion, such lease, in case the same was 
made bond fide^ and the lessee haa entered thereunder, 
is to be considered in equity as a contract for a valid 
lease under the power, save so far as any variation 
may be necessary in order to comply with the terms of 
tlie power. But if the remainderman or reversioner is 
able and willing to confirm the invalid lease without 
variation, the lessee is bound to accept such con- 
firmation. 

By the Act of 1850 the mere acceptance of rent by 
tlie reversioner is not to be deemed a confirmation, as 
was provided by the Act of 1849, unless upon or 
before such acceptance some receipt or memorandum 
or note in writing confirming such lease is signed by 
the person accepting such rent or his agent. 

WJiat is a tenancy for a terra of years ? and what 
is the lessee ivhen he enters by force of the lease ? 

An estate for years has been defined. 

When the lessee enters under the lease, the estate is 
tlien completely vested in him, and he is tenant, to the 
lessor. Until entry he has no estate, only an inter- 
esae termini. 

What is an interessc termini, and is it assignable f 
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An interesae tei^mini, or interest in the term, is tlie 
interest or right of entry acquired by a lessee under a 
lease before the term becomes completely vested in 
him by entry. It is considered in law as no estate, 
but it is so far in the nature of one that it is assign- 
able. 

Describe tlie title given by a lease for a term of 
years, to commence at next Christmas. 

This is an instance of an interesse ternmii. 

What, if any, diffei^ence is there, supposing the 
term to have been created by way of use, by a tenant 
in fee ? 

Where the lease is made by any conveyance ope- 
rating by virtue of the Statute of Uses, the lessee has 
the whole term vested in him at once, the entry re- 
quired by law being supplied by the Statute. 

What estate passes by signing aiul sealing an agree- 
ment for a lease 1 

By an agreement for a lease no legal interest in the 
term or in the lands demised is vested in the intending 
lessee; he is merely entitled to bring an action for 
damages or specific performance. 

How can a tenancy from year to year be a^eatecl, 
and how determined f 

It may be created (I) by the express agreement of 
the parties; and this (provided the rent reserved be 
two-thirds at least of the value of the lands demised) 
may be either verbal or in writing, but if under that 
amount, it must be by deed ; and (2) by construction 
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of law, as in the case of a general letting at a yearly 
rent. And see other examples, ivfra. 

It is determined by half-year's notice, which must 
always be for quitting at the end of some particular 
year of the tenancy. 

(1) A, lets premises to B , reserving a compensatuyn 
vol referable to a year 07' tfte aliquot part of a year ; 
(2) A. lets premises to B. at so much a year, payable 
quarteiiy. Nothing is said in either case as to terms. 
WJtat tenancies are respectively created ? 
(1.) In this case a tenancy at will nierely is created. 
(2.) A tenancy from year to year ; for where there 
is a general letting at a yearly rent payable quarterly, 
and nothing is said about the duration of the term, it is 
an implied letting from year to year. (Richardson v. 
Langridge, L. C. Conv. 4.) 

A.y in ivi^iting, agrees to let land to B. for a term of 
years at a certain rent ; B. enters into possession and 
pays the rent to A. ; what is BJs tenancy, and what 
rigid Jixxs he against A. i 

If the rent paid by B. be referable to a year, or any 
aliquot part of a year, he becomes tenant from year 
to year (see last answer). He is, therefore, entitled to 
hold the lands for one year certain, as his tenancy 
can only be determined by half-year's notice, to expire 
at the end of the current year of his tenancy ; and he 
can by action enforce performance of the agreement 
against A. 
A,, tenant for life of an estate^ let to B,,from year to 
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year, at a rent payable half-yearly at Lady Day a^ul 
Michaelraas, died at Christmas. (7, the reversioner ^ 
receives the half-year* a rent due at the neoct Lady Day. 
Will this create any, and v^hat, tenancy between C, 
and A, and when will the satne determine? 

In such a case, acceptance of rent, as rent, by the 
remainderman will be evidence of a new tenancy from 
year to year, so as to render a notice to quit necessar}' 
in order to determine it. 

Jf a person seised in fee makes a lease, reserving rent 
payable half -yearly, and dies in the middle of a half- 
year, who is entitled to the hcdf -years rent when due ? 

It will be apportioned between the heir or devisee 
and the executors or administrators of thq decease<J ; 
for, by the Apportionment Act, 1870, all rents and 
other periodical payments in the nature of income 
(whether payable under an instrument in writing or 
not) shall, like interest on money lent, be considered 
as accruing from day to day, and shall be apportionable 
in respect of time accordingly. The old Apportion- 
ment Act (4 & 5 Will. 4, c. 22) did not apply in such 
a case as above mentioned. 

What is waste by a lessee of a house and of a 
meadow ; what is the effect on the lessee's title if he com- 
mit waste ? and what is the effect of the reservation in 
the lease of a meadow of an addition/d rent of jP2() 
per acre if tlie grass is broken up and converted inio 
tillage ? 

Waste of a house and meadow may be either vohm- 
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tary, as where the tenant pulk down the hou5?e, or 
converts the mea^loa into aralle land; or permij^ive, 
88 hy suffering the hoase to fall fi»r want of repair, or 
by suffering the sea or a river to overflow the meadow 
and thereby render it useless. The tenant is liable to 
an action for damages if he commit waste, and can be 
restrained by injunction. And, in addition, there is 
usually a clause in the lease giving the lessor a 
power to enter and avoid the lease on waste being 
committed. 

Additional rent reserved as above can be recovered 
either by distress or action. 

If, in a tease, the lessee covenant to keep the premises 
in rejKiir, except damage hy fire, or some particular 
repairs, can lie compel tlie lessor to do tlie excepted 
repairs without an exp^^ess covenant on his part for 
the purpose ? 

No ; the lessor is not bound to do the repairs, with- 
out an express covenant for that purpose. 

Js a lessee under the. usual covenants to repair, and 
to pay rent, liable to pay rent whilst the buildings 
are uninhabitable, by reason of fire, until they are 
o'ehuilt? and is there any, and what, exception or relief 
to such liability ? 

It is no defence to an action for the rent that the 
demised premises had been burnt down, and have not 
been rebuilt ; and the tenant cun obtain no equitable 
relief in such a case. 

Is a lease forfeited if the covenant to insure be 
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broken one year, though tJve insurance he effected in 
subsequent years ? 

The Court will, under the 22 & 23 Vict. c. 35, grant 
relief, upon such terms as it thinks fit, against a for- 
feiture for breach of such a covenant, where no loss or 
damage by fire has happened, and the breach was 
committed through accident or mistake, or otherwise, 
without fraud or gross negligence, and there is an 
insurance on foot at the time of the application. A 
record of such relief is endorsed on the lease ; and the 
Court will not relieve more than once, nor where a 
breach of the same covenant has been waived out of 
Court. 

A., holding Blackacre and Whiteacre of B.y under a 
lease, containing a power of reentry on assigning 
without liceTise, assigna Blackacre with license, and 
afterwards assign^f Whiteacre without license. Does 
the last-7nentioned assignment operate as a forfeiture 
of Whiteacre i and what would have been the result 
twenty years ago i 

Yes ; for by 22 & 23 Vict. c. 35, a license for the 
breach of a covenant with respect to part only of the 
property shall not destroy the right of re-entry as to 
the remainder of the property. Before 1859 it was 
held that a condition of re-entry was entire and 
indivisible ; and, having been waived as to one part 
of the property, it could not be enforced as to the 
other. 

What is the distinction between *' pHvity of con- 
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tract" and*'pHv\ty of eMate*' as between lessoi* and 
lessee ? 

Between lessor and lessee both privity of contract 
and privity of estate exist. Privity of contract is that 
relationship which exists between two or more con- 
tracting parties ; it is a personal privity, and extends 
only to the persons of the lessor and lessee. Privity 
of estate is that participaticm of interest by parties in 
respect of some estate passing from one to the other ; 
thus, it not only exists between lessor and lessee, but 
if the lessee assign, a privity of estate will arise be- 
tween the lessor and assignee by virtue of which the 
covenants in the lease become mutually binding. 

Is the assignee of a lea^e to any, and what, extent 
liable to the original lessor under the covenants of 
the lessee t 

The assignee, as such, is liable to the landlord for 
the rent unpaid, and for the covenants running with 
the land broken during the time the term remains 
vested in him, though he may never enter into actual 
possession. On assignment by him, his liability for 
further breaches ceases. 

How does such liability of the assignee of the lessee 
differ from the liability of the lessee's executors ? 

An assignee is only liable on such covenants run- 
ning with the land as are broken while he continues 
tenant An executor of the lessee is liable to the 
extent of the assets on all the lessee's covenants during 
the term, except when he becomes exonerated under 
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22 & 23 Vict, a 35, mentioned infra. He is personally 
liable only when he has had an actual and beneficial 
occupation of the demised premises. 

Wluit difference is there between the liability of tlie 
lessee and the liability of the leasee's assignee in regard 
to breaches of covenant ? 

The lessee is liable on his express covenants during 
the whole continuance of the term, notwithstanding 
any assignment which he may make ; but the assignee is 
only liable for such covenants as run with the land, 
which may be broken during the time that the term 
may be vested in him, and not after he has assigned 
it over to another person. 

A, takes a beneficial l^use, and aftenvards assigiis 
it to a 'purchaser. Do he and his eosecutors remain 
liable to the rents and covenants ? and if they do, how 
may they be most effectively protected against them ? 

A. and his executors remain liable for the rent and 
covenants during the whole continuance of the term, 
notwithstanding any assignment by the lessee. An 
executor, however, on assigning his testator's term, is 
exonerated from all future liability if he have satisfied 
all claims then subsisting, and set apart a sufficient 
sum to answer any future claim that may be made in 
respect of any fixed sum covenanted to be laid out by 
the lessee, though the time for laying it out has not 
arrived. (22 & 23 Vict. c. 36.) 

On assigning leasehold premises, the assignee must 
enter into a covenant with the assignor to indemnify 



236 THE PUINCnPLES OF THE LAW. 

him against the payment of the rent and performance 
of the covenants contained in the lease. 

What is an improved leasehold grouiul rent ? and 
hoio is it usually created ? 

An improved leasehold ground rent is where a lessee 
grants an underlease of the land (usually for building 
purposes) at an improved or higher rent than what he 
himself pays. 

Is a ^b'lessee to any, and wliat, extent liable to the 
original lessor under the covenants of the lessee in the 
original lease ? 

A sub-lessee is not liable to the original lessor under 
the covenants of the lessee in the original lease. He 
is tenant to the lessee, and not to the original lessor; 
between the latter and the under-lessee no privity 
exists. 

Can a tenancy from year to year, a^eated by parol, 
be surrendered by parol 1 

No ; for, by the Statute of Frauds, it is enacted that 
no lease or term of years shall be surrendered unless 
by deed or note in writing, signed by the party surren- 
dering or his agent ; and, since the 8 & 9 Vict. c. 106, 
it must be by deed 

Does tlie surrender of an original lease affect an 
under-lease ? and give a reason for your answer. 

On the surrender of a lease the term thereby granted 
becomes merged in the freehold, and formerly, as a 
consequence of this merger of the term, all its inci- 
dents, of which the rent due from the under-tenant 
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was one, perisheJ also. This was provided for by the 
Statute of George 2, in the case of leases surren- 
dered in order to be renewed. But this Act is now 
repealed by the S & 9 Vict. c. 106, which provided that 
where the reversion expectant on a lease is surren- 
dered or merges, the estate which confers, as against 
the tenant under the same lease, the next vested right 
to the premises shall, for the purpose of preserving the 
incidents of such reversion, be deemed the reversion 
expectant on the same lease. 

A. grants a lease to B. of certain hereditaments for 
lives; B. grants uiuler-leases of tJiose hereditamenis^ 
and afterwards is desirous to have a fv/rther or re- 
newed lease of the premises from A. How is that to 
be effected ? 

B. can surrender his lease to A., and obtain a re- 
newed lease for the term desired. And, notwithstand- 
ing such surrender, he will have the same right to the 
rent from his under-tenants, and the same remedy for 
the recovery thereof, as he would have had if the 
original lease had been kept on foot. (See last 
answer.) 

Explain the nxiture and effect of attornment 
Formerly no grant could be made of any reversion 
or seignory without the consent of the tenant expressed 
by what was called attorning, or professing to bec6me 
the tenant of the new lord. By 4 & 5 Anne, c. 16, 
attornments are no longer necessary to complete any 
grant or conveyance ; and by 11 Geo .2, c. 19, the fiuu- 
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dulent attornment of a tenant to a stranger claiming 
title, to the prejudice of the landlord's possession, is 
wholly inoperative. A legal attornment may, how- 
ever, s^till be required, as where the new landlord 
claims us tenant by elegit or otherwise under a judg- 
ment. 

1/ A,, seised of land in fee, demised it to B. for life> 
rendering for the same to A.y and his heirs and 
assigns, an annual rent (wittuout further powers or 
covenants in the demise); what remedies would A. and 
his heirs have for recovery of the rent ? 

A remedy by action or distress. 

Where a lessor brings an action of ejectment for 
non-payment of rent reserved by the lea.se, for want of 
sujicient distress on the pi^emises, and obtains judg- 
ment and possession under an execution, can the lessee 
obtain relief f 

The tenant may obtain relief if he applies to the 
Court within six calendar months next after the exe- 
cution of the judgment on the ejectment, and on pay- 
ment of all arrears of rent and full costs. 

Wfiere a tenancy is for a term of years certain, is 
any, and what, notice to quit necessary 1 

No notice to quit is necessary, but the lessor may, 
immediately upon the expiration of the term, com- 
mence an action of ejectment. 

What is an attendant term, and ivhat was the ad- 
vantage proposed by the assignment of it i 

When u long term of years had been created for a 
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purpose which was satisfied, it was usual on the 
purchase of the inheritance for the purchaser to have 
the term assigned to a trustee of his own nomination 
" in trust to attend and protect the inheritance." The 
term was then said to be attendant, and the advantage 
of such assignment was, that (though a mere chattel) 
the term followed all the limitations of the inheritance, 
and at the same time afforded to the purchaser protec- 
tion against all incumbrances made since the creation 
of the term, and before his purchase, of which he had 
no notice. 

Did tlie term ever, and wlieii, become attendant 
upon the inheritance without an actual assignrnent 
to attend ? 

If the term were neither surrendered nor assigned 
to a trustee to attend the inheritance, it was still con- 
sidered attendant on the inheritance by construction of 
law, for the benefit of all persons interested in the in- 
heritance according to their respective titles and estates. 
If an oatstandiny term fuxd never been assigned 
to attend the inheritatice, at whose expense mas such 
assignment made I 

At the expense of the purchaser. 
Was there any, and wluit, advantage to a parcltaser, 
in taking an actual assignment of outstanding terms to 
trustees, for tlie purchaser in trwst to attend tlte in- 
heritance over a general declaration that all persons 
in whom outsffijuling terms were vested should stand 
possessed of tlu..t in trust for the purcluxser ! 
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There was ; for such a declaration would be no pro- 
tection against a subsequent purchaser for value, with- 
out notice who obtained an assignment of the term. 

What is the present law as to satisfied tei^Ttis, and 
what do you consider the proper practice as to assign- 
ing them or not, and why ? 

By 8 & 9 Vict. c. 112, every satisfied term becom- 
ing attendant on the inheritance after the 31st De- 
cember, 1845, shall immediately thereupon absolutely 
cease and determine. Also, those attendant before the 
Act are to cease on that day, but if so attendant by 
express declaration are to afford the same protection 
as if they were still subsisting, but had not been 
assigned or dealt with after that day. The practice, 
therefore, of assigning such terras is now put an 
end to. 

A., seised in fee, demises to B. for a tei*ni in mort- 
gage; A. then mortgagee tite equity of redemption toC. 
in fee; A. next pays off B*s mortgage^ and desires to 
merge B.*s term. How is this to be effected ? 

An acknowledgment of the receipt of the money 
endorsed on the mortgage deed will be sufficient with- 
out a surrender; for, by virtue of 8 & 9 Vict. c. 112, 
the term will thereupon cease and determine. 

When terms of years are created by settlement ? what 
are the events usually expressed in tlve proviso for 
cessor of such tervis ? 

By inserting in the settlement a proviso that the 
term shall cease, not only at its expiration by lapse of 
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time, but alfto ia the event of the purposes for which 
it is created being fully performed and satisfied, or 
becoming unnecessary or incapable ot taking effect 

What is a tenarvcy at will t 

A tenancy at will is, where lands and tenements are 
let by one man to another, to have and to hold at the 
will of the lessor, and the tenant, by force of this lease, 
obtains possession. The tenant has no certain inde- 
feasible estate, as it is at the will of both parties, and 
may be determined by either at his own pleasure. 

When is a tenant at wiU, on the determination of 
his te7iav4iy, entitled to emblementa t and has the tenant 
any time allowed him to take them, and what 1 

If the tenant at will sows the land, and, before it is 
ripe, the landlord put him out, he is entitled to emble- 
ments, and the tenant is to have free ingress, egress^ 
and regress for a reasonable time to cut and oarry 
them away. But it is otherivise if the tenant deter-^ 
mines the tenancy, for in this case the landlord shall 
have the profits of the land. 

Is there any, and if any what, distinction between 
a tenancy at will and a tenxincy from ye4ir to 
year? 

A tenant at will has no certain indefeasible estate — 
nothing that can be assigned by him to another — a€ 
the lessor may determine his will and put him out 
whenever he pleases. But a tenant from year to year^ 
as before-mentioned, has an estate for one year cer- 
tain at least; he can assign his interest to another, 

R 
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and the tenancy can only be determined by notice as 
«>bove pointed out. 

What is a tenancy at sufferance i 

A tenancy at sufferance is where one comes into 
possession under a lawful demise, and, after such de- 
mise is ended, wrongfully continues the possession. 

If a tenaTicy continue after the expiration of a lease, 
imihout any new agreement, on what terms does the 
tenant hold t 

If a tenant, after his term is expired, continues to 
hold the premises without any fresh lease from his 
landlord, he is merely tenant at sufferance. But if 
the tenant continue to pay, and the landlord to accept 
rent, a tenancy from year to year will be created by 
implication. 

What are the remedies of landlords for the recovery 
of possession from tenants at sufferance ? 

The landlord, after demand in writing, can bring an 
action of ejectment in the Supreme Court to recover 
possession ; or, if the value of the premises or the rent 
does not exceed £50 per annum, he may proceed by 
plaint in the County Court ; or, if the term did not 
exceed seven years, and the rent did not exceed £20 
per annum, he can recover possession by summary 
proceedings before two justices of the peace. * 

What are the words of limitation properly used in 
a deed in creating each respective class of estate i 

(1.) An estate in fee simple is created by limiting 
tlie estate to " A., his heirs, and assigns for ever.'* 
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(2.) An estate in fee tail bjr limiting it to " A. and 
the heirs of his body." 

(3) An estate for life is created either by an express 
limitation to the grantee " for the term of his natural 
life/' or the life of another, or by a general grant, 
irit]}out defining or limiting any specific estate. 

(4.) An estate for years is created by a grant to 
''A, his executors, administrators, and assigns to hold 
for the term of years," though it is sufficient if it 

be granted to himself only, i^ithout mention of his 
personal representatives. 

No words of limitation are used to create an estate 
at will, or at sufferance, and a deed is not necessary, 
the former being created by written or verbal agree- 
ment without further ceremony, followed by entry, the 
latter arising where a tenant holds over after the 
determination of his tenancy. 

How may an estate taUy an estate for life^ and an 
estate for years be destroyed ? 

An estate tail may be destroyed by barring the 
entail, and turning it into a fee simple or a base fee ; 
an estate for life or years may be destroyed by sur- 
render or merger. Forfeiture for treason or felony is 
now abolished. 33 & 34 Vict. c. 23. (See Lynch's Sta- 
tute Law, 1870.) 

BSTATES UPON CONDITION AND HEREIN OF ESTATES H£LD 

IN MORTGAGE AND BY ELEGIT. 

What are estates upon condition? and give instanceni. 
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They may be either upon condition vmplied or ex- 
pressed. 

1. As to estates upon condition implied : 

K a grant be made to a man of an " office ^ gene- 
rally, without adding other words, the law annexes a 
condition that he shall duly execute his office, and on 
breach thereof the grantor can enter and oust him. 

2. Estates upon condition enefpressed may be either 
precedent or auhsequcTit. 

Thus, if A. grants to his lessee for years that upon 
payment of a hundred marks within the term he shall 
have the fee, this is a condition precedent^ and the fee 
does not pass until the hundred marks are paid. But 
if A. grants the fee, reserving to himself and his heirs 
a rent, and that, if not paid, it shall be lawful for him 
and his heirs to re<-enter and avoid the estate, then 
the grantee has an estate upon a condition subsequent. 

Where a condition is amneoced to the grant of an 
estate in fee-si/mpley what is the result of the breach of 
the condition : 1st, when it is precedent ; 2nd, when it 
is subsequent f 

In the first case, when the condition is precedent, it 
must be performed before the estate can vest, and if 
the condition be void by reason of its being or becom- 
ing impossible, or being contrary to law, or repugnant 
to the nature of the estate, the estate which depends 
thereon is void also. 

In the second case, where it is subsequent, the 
estate vests in the grantee, but upon failure or non- 
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performance of the condition the estate is defeated. If 
the condition, for any of the reasons above-mentioned 
be void, the estate becomes absolute in the grantee. In 
the case of a condition subsequent, entry by the grantor 
or his heirs is necessary in order to avoid the estate. 

/« it necewary that a condition to he operative in a 
deed should be in the deed itself? 

A condition to defeat a freehold estate must be in 
the same deed, or in one executed contemporaneously 
therewith; in other cases it is not necessary that the 
condition be in the same deed. 

What is a mortgage ? 

A mortgage is the creation of an estate or interest 
in property defeasible upon performing the condition 
of paying a sum of money ivith interest thereon at a 
certain time. 

What is the difference between the vivum vadium, 
or living pledge, and the mortuum vadium, or dead 
pledge, or mortgage ? 

A vivwnt vadium^ or living pledge, is when a man 
borrows a sum of money (suppose £200) of another 
and grants him an estate as of £20 per annum to hold 
till the rents and profits shall repay the sum so bor- 
rowed In this case the land is said to be living ; it 
subsists and survives the debt, and immediately on the 
discharge of that results back to the borrower. 

The mortuum vadium, or dead pledge, or mortgage, 
is where a man borrows of another a specific sum, and 
grants him an estate on condition that, if he, the 
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mortgagor, shall repay the mortgagee the said sum 
with interest, the mortgagee shall reconvey the estate 
to the mortgagor. In this case the land so put in 
pledge is by law, in case of non-payment at the time 
limited, for ever dead and gone from the mortgagor, 
and the mortgagee's estate is no longer conditional, 
but absolute. 

Whxit amount of interest can he reserved on a 
inortgage 1 and can a mortgagee stipulate iJiat, if the 
interest he not paid at the proper time, it shall he con- 
verted into principal ? 

£5 per cent, was formerly the highest rate of in- 
terest allowed on mortgages of lands, but now, since 
the repeal of the Usury Laws by the statute 17 & 18 
Vict c. 90, any rate of interest may be taken which 
the mortgagor is willing to pay. 

The mortgagee cannot in the first instance stipulate 
that if the interest be not paid at the time it shall be 
converted into principal. The interest must first be- 
come due, and then there must be an agreement in 
writing signed to make it principal. 

What are the rights and refmedies of a mxyrtgagee f 

(1.) As to the rights : 

Afler default has been made in payment of the 
debt at the time appointed the mortgagee's estate 
becomes absolute at law. He is entitled to enter into 
possession and take the profits, and may without 
notice evict the mortgagor, and any tenant claiming 
under a lease granted after the mortgage without his 
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(the mortgagee's) privity. {Keech v. Hcdl^ 1 Sm. L. C. 
523.) In case there is a tenant in possession who 
claims under a lease granted before the mortgage, the 
mortgagor is entitled to the receipt of the rents on 
giving notice to such tenant, and may distrain. {Moss 
V. Gallimare^ 1 Sm. L. C. 561.) 

He may grant leases subject to the equity of re- 
demption, and may add to his debt all sums expended 
in repairing the premises, in renewing renewable 
leases, or in maintaining the title to the estate. He 
cannot, however, commit waste (except as mentioned, 
post), and must account for the rents he receives, and 
pay an occupation rent for such part of the premises 
as he may keep in his own possession. As detailed, 
post, he may appoint a receiver and insure the pro- 
perty, and add the expenses thereof to his debt. 

(2.) As til the remedies : 

He may bring an action for foreclosure, and may 
praj a sale, which the Court has now power to direct. 
(15 & 16 Vict. c. 86, s. 48.) Or he may sell, under 
his power (if one), or under 23 & 24 Vict. c. 145, in 
the cases mentioned, post ; and the mortgagor's con* 
currence in such sale is not required. He may also 
sue the mortgagor on his covenant to pay. All these 
remedies may be exercised concurrently. 

Can a mortgagee in possession, whose estate is abso- 
lute at law, cut down timber t 

If the security is insufficient, he may fell timber and 
sell it towards liquidation of his debt, and may open 
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mines; but, with this exception, he may not commit 
waste. 

Mortgagor and mortgagee : whai separate right ha>» 
each to lease the mortgaged pi^em^ises, and what would 
he the lessee's tenancy holding a lease from one without 
the concurrence of the other t 

A mortgagor in possession cannot make a lease so as 
to bind the mortgagee, unless he have an authority 
from the mortgagee to do so. On the other hand^ the 
mortgagee, although in possession, cannot make a 
lease without an express power so as to bind the 
mortgagor if he should afterwards redeem. But, in 
each case, such lease is good as between the parties ; 
both mortgagor and mortgagee should, therefore, join 
in the lease. 

When land mortgaged is held either by tenancy 
created before the mortgage, or under a demise created 
by the mortgagor after the mortgage, whaii are the dis- 
tinct remedies vn.each oaae for the mortgagee's obtain-- 
ing rent or possession f 

If the tenancy was created before the mortgage, the 
mortgagee, after giving notice of his mortgage to the 
tetiant, becomes entitled to his rent in arrear at the 
time of the notice as well as to what accrues after* 
wards, and he may distrain for it ailer such notice. 
{Moss V. Gallimore, 1 Sm. L. C. 561.) But if the 
tenant hold under a lease granted by the mortgagor 
after the mortgage without the privity of the mort- 
gagee, the latter may eject him without notice. {Keech 
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V. Hall, 1 Sm. L. C. 533.) But he cannot, by merely 
giving the tenant notice, cause him to hold of himself, 
the mortgagee : a tenancy can only be created by mu- 
tual agreement between him and the tenant. 

If a mortgnge deed contains a covenant for the in- 
surance of th» buildinga on the premises, avd the 
Tnortgagor fails to perform that covenant, has the 
mortgagee, in the absence of any provision for the 
purpose in the deed, any power to effect an insurance, 
and to recover the amount, with or without interest ?• 

Yes ; provided the mortgage deed was executed 
after the 28th August, 1860 ; for it is provided by the 
Trustees and Mortgagees Act, 1860 (23 & 24 Vict, 
c. 145), that after any omission to pay any premium 
or any insurance, which by the terms of the deed ought 
to be paid by the mortgagor, the mortgagee shall have 
power to insure the whole or part of the property and 
add the premiums paid to the principal money secured, 
at the same rate of interest (s. 11). But this power 
will not be exercisable if it is expressly negatived by 
the deed (s. 32). 

By ike Trustees and Mortgagees' Act, 1860, what 
power of sale is given to mortgagees under an vnstru- 
ment executed after the passing of the Act, in what 
events does it arise, by. whom exercisable, and under 
what restrictions f What are the powers by the Act 
conferred on mxyrtgagees of appointing a receiver ? 

(1.) As to the power of sale. The power to sell 
given by this Act arises (a.) at any time after the 
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expiration of one year from the day fixed for the re-» 
payment of the principal ; or (6.), after any interest 
has been in arrear for six months ; or (c), after any 
omission by the mortgagor to pay the premium on his 
insurance. It is exercisable by the person to whom 
the principal money shall for the time being be pay- 
able, his executors, administrators, or assigns. The sale 
may be of the whole or a part of the mortgaged pre- 
mises, by public auction or private contract, subject to 
any reasonable conditions ; and with power to rescind 
any contract for sale, or buy in and re-sell. Such 
power is only to be exercisable to the same extent (and 
no more) as if it had been in te.rms conferred by the 
party creating the charge ; and no sale is to be made 
until after six months' notice in writing given to the 
person entitled to the property subject to the charge, 
or affixed to a conspicuous part of such property. 
(Ss. 11 and 13.) (2.) On the like events, the mort- 
gagee has power to appoint a receiver of the rents 
and profits; the person named in the deed is to be 
appointed, and if none such, the mortgagee, on giving 
notice to the mortgagor to appoint, and after default 
by him so to do for ten days, may appoint such per- 
son as he thinks fit (Ss. 11 and 17.) 

Can a mortgagee of real estate, without express 
power, seU the mortgaged property} Does the sai/ne 
rvie apply va the case of a rruyrtgage of personal 
estate f 

A mortgagee of real estate can, since the statute 23 
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& 24 Vict. c. 145, sell the mortgaged property, evea 
though no express power of sale is conferred by the 
mortgage deed. (See last answer.) Before this Act, he 
could not sell without express power, except under a 
decree of the Court of Chancery. A mortgagee of per- 
sonal estate alwayB could, on due notice, sell the pro- 
perty instead of foreclosing. 

Cam, a mortgagee in fee^ after selling ike estate, pro* 
ceed or not on the covenant to pay 1 

The Court will not prevent a mortgagee from using all 
his remedies, and exercising all his powers, as and when 
be pleases, even concurrently. Therefore, after selling 
under his power of sale, if he does not realize the full 
amount of his debt, he may sue the mortgagor on his 
covenant. But if the mortgagee foreclose, and then 
sell, he will be prevented from suing for the remainder 
of his debt, because by doing so he opens the foreclosure, 
and gives the mortgagor a renewed right to redeem, a 
right of which the mortgagee has prevented him from 
availing himself, for by selling the estate he has ren- 
dered it impossible to restore it on full payment. 

A mortgagee in fee dies intestate, in whom do the 
estate ajnd money vest? a/ad if the m^ortgagor wishes to 
pay off the mortgage debt, what assurance, and by 
whom, executed, is necessary for restoring the estate to 
the mortgagor free from the debt? 

m 

If a mortgagee in fee die intestate, th<9 legal estate, 
which is vested in him, will 'descend to his heir-at- 
law ; but in equity he has a security only for payment 
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•f the money, the right to which will, in common with 
his other personal estate, devolve on his executors or 
administrators, for whom the heir will be a trustee. 
If the mortgagor wishes to pay off the mortgage debt, 
a reconveyance, executed by the heirs and executors 
or administrators of the deceased mortgagee, is the 
proper assurance, by which the heir reconveys the estate 
by the direction of the executors or administrators, 
and the latter gi^e a receipt for the money. 

If a freehold estate in mortgage be devised or allowed 
to descend, is the devisee or heivr<d4aw entitled to 
have the mortgage money paid out of the testator's 
or intestate's personal estate, there being no direction 
in the deed or wiU to that effect t and has the law 
on this povnt been altered, and when and in what 
reaped t 

On the death of a mortgagor, prior to the 31st 
December, 1854, the devisee or heir was entitled to 
have the mortgage debt paid out of the personal estate 
of the deceased. But now, by 17 & 18 Vict c. 113 
(called Locke King's Act), it is provided that, in the 
absence of a contrary intention, the heir or devisee of 
the mortgagor shall not be entitled to have the debt 
discharged out of the personal estate, but the heredita- 
ments charged shall be primarily liable for the pay- 
ment of the same. And by 30 & 31 Vict. c. 69, a 
general direction that the debts of the testator shall 
be paid out of his personal estate shall not be deemed 
a declaration of an intention contrary to the above 
rule. 
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An estate is mortgaged to C. in fee, he enters m 
Tnortgagee and then dies, leaving a widow. Is the 
widow dowable out of this estate J 

She is not, as the wife of a mortgagee is not dow- 
able out of the land in mortgage. 

If a mortgage be made to two persons, amd one 
tV^es, having appointed a third person his executor^ 
can the survivi/ng nwrtgagee give a valid receipt for 
the mortgage debt, and reconmy the estate f and if not, 
what provision should be inserted in the mortgage 
deed to enable him to do so? 

It was a rule in equity that where money was 
advanced by several mortgagees, whether in equal 
shares or not, they became tenants in common, as it 
was presumed that it was not the intention of the 
parties that the interest in the debt should survive ; 
but, at law, on a conveyance to several persons and 
their heirs, without any words indicating that they 
should take in distinct shares, they became joint 
tenants in every case. By the S. C. J. Act, 1873, s. 25, 
it is enacted that where there is any variance between 
the rules of equity and law the rules of equity shall 
prevail ; therefore, in the case above put, the surviving 
mortgagee cannot give a valid receipt for the debt, 
and reconvey the estate, for the court will consider 
the mortgagees to have been tenants in common, and 
on the death of one the legal estate will remain in the 
survivor; he will be considered as a trustee as to a 
moiety of the money for the personal representatives of 
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the deceased. To avoid this, a provision should be in- 
serted in the mortgage deed, to the eifect that the 
money is advanced by them on a joint account^ and 
that, in case of the decease of one in the life-time of 
the other, the receipt of the survivor shall be an efifec- 
tual discharge for the whole of the money. (See Lake 
V. Gibson, 1 L. C. Eq. 160.) 

What is an equity of redeTrvption ! and is the party 
entitled to it for ever, and when barred ? 

An equity of redemption is the right formerly 
allowed to a mortgagor, by a Court of Equity alone, to 
recall or redeem his estate on paying to the mortgagee 
his principal, interest, and expenses, although the time 
appointed for the payment is passed, and the mort- 
gagee's estate has thereby become absolute at law. 
This right to redeem will, since the late Act, be re- 
cognised by the Supreme Court in all its divisions. 

It is barred at the end of twenty years from the time 
the mortgagee obtained possession, unless in the mean- 
time an acknowledgment in writing shall have been 
given by the mortgagee of the right of the mortgagor, 
in which case the power of redemption is limited to a 
period of twenty years from such acknowledgment. 

A, mortgages freehold estate to A, vrith power of 
sale, and dies. B. then exercises his power of sale, 
and, after retaining principal and interest, there is 
a surplus. To whom wiU the surplus belong, viz., to 
the hei/r or personal, representatives of the mortgagor ? 

To the heir; for the mortgagor dying before the rale 
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the equity of redemption descends to his heir, and he is 
therefore entitled to the surplus. 

A, makes a Tnortgage to B, in fee, and then dies, 
imthout he/vrs and i/atestate, who is entitled to the 
equity of redemption of the mortgaged estate f 

The equity of redemption does not escheat to the 
Crown, but belongs to B., the mortgagee, subject to the 
debts of A., the mortgagor. 

In the absence of a/a express bargain, can a mort- 
gagor pay off at any tvme his mortgage debt, and can 
a mortgagee call in his mortgage money at any time f 

After the day fixed for payment is passed, the mort- 
gagor cannot pay off his debt without giving to the 
mortgagee six calendar months' previous notice in 
writing of his intention ; and he must then punctually 
pay or tender the monejr at the expiration of the notice, 
otherwise the mortgagee will be entitled to fresh notice. 
A mortgagee can at any time after default call in his 
mortgage money without notice. 

A. is mortgagee in fee, a/nd dies without devising 
the security, and the mortgage debt is applicable by 
his eocecuior to the payment of the testator's debts, 
suppose the heir-at-law of the mortgagee to be unwil- 
ling or incapable to reconvey the premises (as if he 
be an infant), to whom is the moiigagor to pay the 
principal money and interest, and how is he to obtain 
an effectual reconveyance of the premises i 

In such a case, the Court is empowered to make a 
vesting order, which will have the same effect as a 
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reconveyance duly executed by the heir ; or, if more 
expedient^ the Court will appoint aome person to exe- 
cute a proper reconveyance. (13 & 14 Vict. c. 60.) 

This jurisdiction was formerly vested in the Court of 
Chancery, and therefore the application must now be 
made to the First Division of the Supreme Court. 

What 18 die effect of cancellvng or destroying a 
mortgage deed ? 

If a mortgage is cancelled by a mortgagee, and it 
is so found in his possession on his death, it is as 
much a release as cancelling a bond. But it does not 
convey or revest the estate in the mortgagor, for that 
must be done by some deed ; the legal estate in such 
a case descends upon the heir. But, there being no 
debt at law, or in equity, at least upon the mort- 
gage, the Court holds the heii; to be a trustee for the 
mortgagor. 

Mortgage to A. for £1000, then to B. for £800. A. 
sella his cfiarge to C, a stranger, for £700. Is C, 
entitled, as against B,, to the wliole debt of £1000, or 
only to the £700 2^id f 

C. will be entitled to the whole debt of £1000 ; for, 
being a stranger, he is entitled to the full benefit of 
his purchase. If C. were a trustee for the owner of the 
estate, he would be held to have made the purchase for 
the benefit of the estate, and would be entitled only to 
the £700, the amount be actually gave. So, also, in the 
case of a purchase by a heir-at-law, or executor of the 
owner, nothing beyond the amount of the purchase 
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owner, nothing beyond the amount of the purchase could 
be claimed to the prejudice of the second mortagee. 

What are tlve prominent disadvantages of a second 
mortgage, especially in tiie event of foreclosure or 
sale, and considering the danger of tacking f Give 
your reasons. 

With respect to foreclosure, a second mortgagee is 
only able to foreclose subject to the debt of the first 
mortgagee, and, in the case of a sale, he is entitled 
only to the surplus after payment of principal, interest, 
and costs in full to the first mortgagee. There is also 
the risk of some third mortgagee getting in and tack- 
ing the first mortgage ; and, besides this, there is this 
further danger, that if the mortgagor should have 
mortgaged some other estate to some other person for 
more than its value, the holder of the deficient security 
may take a transfer of the first mortgage, and consoli- 
dating his own security with it exclude the second 
mortgage. 

What is meant by "tacking" a mortgage^ cmd how 
can this be effected f 

^ Tacking" is the uniting of two incumbrances, in 
order to postpone an intermediate one, which is prior 
in point of time to the incumbrance tacked. Thus, if 
a third mortgagee, having advanced his money with- 
out notice of a second mortgage, afterwards buy in a 
first mortgage, even though he then have notice of the 
second, yet having obtained the first mortgage, and 
having the law on his side, and equal equity, he can 



258 THE PRINCIPLES OF THE LAW. 

tack his third mortgage to the first, and thereby 
squeeze out and gain priority over the second mort- 
gagee. (Marsh V. Lee, 1 L. C. Eq. 550.) 

Where there a/re three Toortgageea, can the third in 
any, a/nd what, manner protect hiToaelf against the 
second, and will the fact of his having had notice 
(when he advanced his money) of the second Tnort- 
gage interfere with such protection f 

As, shown in the last answer, a third mortgagee, 
provided he had no notice, when he advanced his 
money, of the second mortgage, can, by buying in the 

first mortgage, gain priority over the second ; but if he 
had such notice he will not be allowed to tack. 

A. mortgages land to B, to secure £1000 advaTiced 
at the time, and also future advances^ and subse- 
quently A. mortgages the sams land to C. to secure a 
p^^esent advance. C, gives B. notice of his mortgage. 
If B, afterwards makes A. a further advance, will 
that advance rank in priority to C's mortgage t 

It is now decided that B. in such a case having had 
notice of the second mortgage cannot tack his further 
advance to the original sum lent, and thus gain priority 
over C, although the mortgage was made to cover 
future advances. 

Can an advance on judgment, subsequent to a 
second mortgage, be tacked to a prior security, so as to 
Ivave priority in payment to the second mortgage ? 

If a first mortgagee who has the legal estate, lends to 
the mortgagor a further sum on a judgment, or even on 
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note, and it is distinctly agreed at the time to be on 
the security of the mortgaged property, he will be 
entitled to retain till both sums are paid, as against a 
mesne mortgage, of which he had no notice at the time 
of the further advance. 

In a register county, does registration of a second 
TTVortgage amount to notice thereof ? 

No, it does not. The mere registration of a second 
mortgage will not prevent a prior mortgagee from 
taking a third mortgage when he had no actual notice 
of the existence of the second. 

Can a first mortgagee, purchasing and taking a 
conveyance to himself in fee of the equity of redemp- 
tion, set up his mortgage against any of the subse- 
quent incumirances of which he has notice ? 

If a first mortgagee buy the equity of redemption he 
lets in the second mortgagee, and cannot set up his own 
debt, unless he purchased without notice of the second 
mortgage and for valuable consideration, in which case 
he should have his debt assigned to a trustee with a 
declaration of his intention to keep it alive in order 
to prevent it merging in the fee ; but although there 
maybe no such express declaration, if the intention to 
keep the charge alive be clear it will not merge in 
equity, and, since the S. C. J. Act, 1873, not at law. 
(S. 25.) {Forbes v. Moffatt L. C. Con. 837.) 

If A, mortgages Y, estate to B. for £1000, and Z. 
estate to B. for £2000, can A., adversely to B., redeem 
either estate upon paying the mxmey due upon it, or 

82 
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viust he redeem both estates; and does the same rule 
apply to proceedings by B, for foreclosure t 

In such a case, B., the mortgagee, is placed in the 
same position as if the whole of the lands, both Y. and 
Z. estates, had been mortgaged to him for the sum 
total of the money advanced, viz., for £3000. A. can* 
not, therefore, redeem either estate without also re- 
deeming the other ; and this whether the action is by 
A. for redemption, or by B. for foreclosure. 

If A,, having two estates^ Blackacre and Whiteacre, 
first moi^ages Blackacre to B., and subsequeTUly 
mortgages Whiteacre to him, to secure arvoHier sum, 
and then conveys the equity of redemption of Black- 
acre to C, subject to tJie first-Tnentioned mortgage, will 
C\ acquire a tide unaffected by the money secured 
upon Whiteacre ? 

Although C. purchased the equity of redemption of 
Blackacre without notice of the mortgage of Whiteacre, 
still he is affected by it, and cannot redeem the former 
estate without also redeeming the latter ; for B. has a 
right to consolidate his two mortgages, so as to in- 
sist on both being paid off together. 

Explain what is meant by the term equitable mort- 
gage. 

An equitable mortgage is such a charge as was for- 
merly recognised and enforced only in a Court of 
Equity, and not noticed at law, the estate and interest 
created thereby being purely equitable. Since the 
S. C. J. Act, 1873, the Supreme Couit, and every 



ESTATES HELD IN MORTOAOE, ETC. 261 

Judge thereof, will give the same relief to the mort- 
gagee as, before the Act, was given by the Court of 
Chancery ; but the estate of the mortgagee is still in 
its nature equitable, the legal estate in the mortgaged 
premises remaining in the mortgagor. 

What is required to constitute an equitable mortgage ? 

An equitable mortgage may be created (1) by an 
agreement or direction in writiug, showing the debtor's 
intention to make his land or property a security for 
the debt ; or (2), notwithstanding the 4th section of 
the Statute of Frauds, by a mere deposit of title deeds 
without any writing whatever. 

WiU a deposit of deeds, without writing, create a 
security t If so, may the object of the deposit be 
explained by parol evidence t 

Yes; see last answer. The object of the deposit 
may be explained by parol evidence. 

WUl an equitable mortgagee, by deposit, have pre- 
fercTice over a subsequent purchaser or mortgagee of 
the legal estate, with or without notice of such equit- 
able mortgage f Is a written m^morandvmi essential 
or odAmatageous ? 

He will have preference over a subsequent pur- 
chaser or mortgagee of the legal estate with notice . 
but not over a subsequent purchaser or mortgagee who 
has the legal estate, and had no notice of such equit- 
able mortgage. Writing is not essential, as parol 
evidence is admissible to show the object of the de- 
posit ; but it is advisable, as it facilitates proof. 
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When does a judgment at law become a charge upon 
real estate f 

Under the Statute 13 Edw. 1, c 18, a creditor who 
had obtained judgment of a Court of Law against his 
debtor was empowered, under a writ called a writ 
of elegit, to take one-half of the lands of his debtor 
until his debt was levied. And, by 1 & 2 Vict, 
c. 110, he is empowered to seize the whole of his 
debtor's lands ; and the judgment, if duly registered, 
was made a charge upon the lands, even if in the 
hands of purchasers aod mortgagees. But now, by a 
recent Act, although a judgment creditor is still entitled 
to seize his debtor s land, the judgment will not be a 
charge upon the lands until they are actually taken in 
execution thereunder. (27 & 28 Vict. c. 112.) 

Are freehold and copyhold estates liable to judge- 
ment debts; if so, what proceedings are necessary 
thereunder f 

Both freeholds and copyholds are liable to be taken 
in execution for judgment debts. 

If the judgment were entered up after the 28rd 
July, 1860, and before the 29th July, 1864, in order 
to bind lands in the hands of purchasers and mort- 
gagees (with or without notice), it must be registered, 
and a writ or other process of execution must be 
issued and registered before the execution of the con- 
Teyance or mortgage, and such execution must be put 
in force within three calendar months from the time 
when it was registered. (23 & 24? Vict. c. 38.) 
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But a judgment entered up afler the 29th July, 
1864, will not affect any land, of whatever tenure, 
until such land shall have been actually delivered in 
execution by virtue of a writ of eleffit, or other lawful 
authority, in pursuance of such judgment ; and every 
such writ must be registered in the name of the 
debtor ; but no prior or other registration of the 
judgment is necessary for any purposa (27 & 28 
Vict a 112.) 

When do judgments bind leasehold estates, and 
where sliouLd searches he made as to such mau/m,' 
brances i 

Leasehold estates are subject to judgments in the 
same manner as freeholds. Search should be made in 
the Third, or Common Pleas, Division of the Supreme 
Court- 

If a judgment has been entered up against a rruin 
seised in fee of lands for a debt, how is such judg- 
ment to be enforced ? 

By suing out a writ of elegit^ and obtaining posses- 
sion from the sheriff thereunder. The writ should 
then be registered, so as to bind all purchasers and 
mortgageea The creditor can then, by petition to 
the Court, in a summary way obtain an order for the 
sale of the debtor's interest in such land. 

A. has a decree of the Court of Chcmcery against B. 
for the paymentofasum ofvwney; how is A. to make 
that sum a cJiarge upon B/s eetaie, and wnder what 
authority ! 
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By issuing and registering due process of execution, 
as mentioned in the last answer ; for the term " judg- 
ment" includes decrees, orders of Courts of Equity and 
Bankruptcy, and other orders having the operation of 
a judgment. 

By what recent Act, and under what regvlations^ 
do judgments and processes of execution thereon 
affect purchasers and mortgagees ? 

As before mentioned, by the Statute 27 & 28 Vict. 
c. 112, no future judgment will affect purchasers or 
mortgagees unless the creditor has issued and regis- 
tered a writ of execution, and obtained possession 
thereunder. 

In what ease does a judgme^it against a tenant in 
tail bind his issue and the remvainderman ? 

It was enacted by 1 & 2 Vict. c. 110, that any judg- 
ment, &c., should bind the land of the debtor as 
against the issue of his body, and also all persons 
whom he might, without the assent of any other per- 
son, cut off and debar from any remainder or rever- 
sion ; but now, as we have seen, no judgment, &c., can 
affect any land until such land is actually delivered in 
execution. 

Do judgments against a mortgagee affect the mort- 
gaged estate in the hands of a purchaser from the 
mortgagor y who pays off the mortgage out of the pur- 
chase money ; and does notice to the purchaser of the 
judgment, prior to the completion of the purchase, 
maJce any difference in such a case ? 
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It was expressly provided by 18 & 19 Vict. c. 15, 
that the lands in such a case should be discharged 
both from the judgment and Crown debts of the mort- 
gagee ; and it makes no difference if the purchaser has 
notice of the judgment. 

Can a person, having an absolute power of appoint- 
rmnt over real estate, defeat judgments enured up 
against him, subsequently to the vesting of such power 
vn, hvm, in any and what way i And stale the reason 
for your answer. 

By 1 & 2 Vict. c. 110, judgment debts were made 
binding on all lands over which the debtor should 
at the time of the judgment, or at any time afterwards, 
have any disposing power which he might, without the 
assent of any other person, exercise for his own bene- 
fit. If, therefore, the judgment creditor has sued out 
and registered execution, and taken possession there- 
under, his right cannot be defeated by an exercise of 
the power. 
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What are the several kmds of estates with regard to 
the time of their enjoyment ? 

They are either in possession or expectancy. 

What is an estate vn possession i 

An estate is said to be in possession when a man is 
entitled immediately to the possession by virtue of any 
of the estates and interests before considered. 
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Of v:h(U ^rts are estates in expectancy ! 

There are at common law two sorts, one called a 
version, the other a remainder. 

What is an estate in reversion t 

Where any estate is derived, by grant or otherwise, 
out of a lai^er one, leaving in the original owner an 
ulterior estate immediately expectant on that which is 
80 derived, such ulterior interest is called a rever- 
sion. 

Explain the phrase "particular estate.*' 

" Particular estate " is the small part, or particvZoy 
derived by grant or otherwise out of a larger estate, 
leaving in the original owner a reversion expectant 
thereupon, as described in the last answer. Thus, 
upon the creation by the owner of the fee of any 
estate for life, or years, the residue of the fee undis- 
posed of is the reversion expectant upon the parti- 
cular estate for life or years so created. 

What is an estate in remai/nder f and what are the 
different kinds ? 

An estate in remainder is where any estate is 
granted out of a larger one, an ulterior estate, imme- 
diately expectant on that which is so granted being at 
the same time conveyed away by the original owner. 
The first estate so granted is (as before explained) 
called the particular estate, and the idterior one the 
remainder. Remainders are either vested or con- 
tingent. 

What is a vested remainder 
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A vested remainder, or remainder eosecuted^ is 
'where the estate is invariably fixed to remain to a 
determinate person after the particular estate is spent. 
As, if A. be tenant for twenty years, remainder to 
B. in fee : here B.'s is a vested remainder. 

What is a contingent reTnainder i Show the techni- 
cal creaiion of one ? 

Contingent or executory remainders are those 
limited either to an uncertain person (i.€., to a person 
not in esse, or not ascertained), or upon an uncertain 
event (i.e., one which may not happen at all, or not 
until after the particular estate is determined), as, for 
instance, a limitation to A. for life, remainder to the 
first son of B., who has no son bom ; this is a con- 
tingent remainder^ for the person to whom it is 
limited is not in esse. 

Can the owner of an estate in fee-simple in land 
convey the land to A., a Inichdor, for life, with re- 
mainder to his son for life, and if not ^ why 'i 

He can. By such conveyance A. will become en- 
titled for life with a contingent remainder to his 
unborn son for life^ leaving an ultimate reversion in 
fee-simple in the grantor. 

A testator devises real estate to A, for life, with 
remainder over to A.*s first and other sons succes* 
sively, in tail nfude, with remainder over to testator's 
own right heirs. Under such a devise, when does the 
ultimate remainder becom/C vested in the heirs of the 
testator, viz., at his (the testator's) decease, or at the 
time of the failure of the prior limitations f 
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The ultimate remainder becomes vested in the 
heirs of the testator at his, the testator's decease. 

WUl a chattel interest support a remainder t 

It will support a vested remainder, aa before 
pointed out. An estate at will, however, is ^ot held 
to be such a particular estate as will support a re- 
mainder. And, in the case of contingent remainders, 
if they amount to a freehold, they cannot be limited 
after an estate for years, or any other particular estate 
than a freehold. 

A., on his marriage, limited a freehold estate to the 
use of himself for life, with remainder to the use of 
his first and other sons successively, in tail, with re- 
Tnaimder to the use of B. in fee. Are either, and 
which, of the above rcTnainders vested or contingent ? 

The remainder to the use of the unborn sons in 
tail is a contingent remainder, as before explained. 
The remainder to B. in fee is vested. 

An estate is limited to A. for life, wUh rcTnainder 
to the first and other sons of B, in tail, with remainder 
to C, in fee. A. dies, leaving B. a^id C. surviving, 
hut B, is etui unmarried, to whom does the estate 
devolve t 

It is a rule that every contingent remainder must 
become vested either during the continuance of the 
particular estate, or es instanti, that it determines. In 
the case supposed, therefore, B. being still unmarried at 
the death of A, the contingent remainder to B.'s unborn 
sons in tail is destroyed, and the estate devolves on C. 
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Why were limitcUiona to trustees to preserve ccm- 
tingent remainders formerly necessary, and why are 
they no loTiger required ? 

So long as a remainder was in contingency, it always 
required the continuing support of a particular estate 
of freehold, so that if that estate came by any means 
to an end before the contingency happened, the re- 
mainder was altogether defeated. Thus, if lands were 
conveyed to A. for life, with remainder to his unborn 
sons successively in tail, with remainder over, if A/s 
life estate were destroyed by forfeiture, or merger, 
before he had a s(m bom, the remainder to his son 
was defeated. In such cases, therefore, it was neces- 
sary to have trustees appointed to preserve the con- 
tingent remainders, in whom there was vested an 
estate in remainder for the life of the tenant for life, 
to commence when his life estate determined other- 
wise than by his death. This is no longer necessary, for 
by 8 & .9 Vict, c 106, s. 8, a contingent remainder shall 
be capable of taking eflFect notwithstanding the deter- 
mination by forfeiture, surrender, or merger of any pre- 
ceding estate of freehold, in the same manner in all 
respects as if such determination had not happened. 

In limitations in strict settlement, was the estate 
limited to trustees to preserve contingent remainders 
vested or contingent ? 

The estate given was vested, it being always ready 
to come into possession the moment the prior life 
estate was determined. (See last answer.) 
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State the difference between a remainder and a 
reversion 

They differ in this respect, that a reversion is an 
estate left in a grantor, by act or construction of law, 
as part of his former estate, but a remainder is an 
estate newly created by the act of the grantor. Again, 
the tenant of a particular estate holds of the rever- 
sioner by fealty and rent, but between the owner of 
the particular estate and the owner of the remainder 
no tenure exists. 

State the rule in Shelley's Case, and where is it found? 

Wherever a man by any gift or conveyance takes 
an estate of freehold, and in the same gift or convey- 
ance an estate is limited either mediately or imme- 
diately to his heirs in fee or in tail, the word ** heirs" 
is a word of limitation, and not of purchase. It is 
reported in 1st Cokes' Report, 104. 

If real property be limited to A. for life, remainder 
to B. for life, remainder to the right heirs of the body 
of A., with remainder to the right heirs of B., wliat 
estate do A. and B, take respectively ? 

A. will take an estate tail, subject to B.'s life estate, 
and B. will take the remainder in fee, under the rule 
in Shelley's case. 

What are the requisites to produce a merger of an 

estate t 

The requisites are — 

(1.) That a greater and less estate coincide and meet 
in one person. 
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(2.) That they come to one and the same person in 
one and the same right. 

(3.) That no intermediate estate intervene. By the 
S. C. J. Act it is provided that, after the 2nd No- 
vember, 1874, there shall not be any merger by opera- 
tion of law only of any estate, the beneficial interest 
in which would not be deemed to be merged or ex- 
tinguished in equity. 

Whut 18 meant by the merger of a term of years ? 

If the reversion in fee simple descend to, or is pur- 
chased by, a tenant for a term of years^ the term is 
merged in the inheritance. 

If a tenant for years dies, having appointed the 
person who is seised of the iw/mediaie freehold to be 
his executor ^ will the term merge or not f Give a 
reason for your answer. 

The term will not merge, for he hath the fee in his 
own right, and the term of years in the right of the 
testator. 

An estate is granted to A, for 1000 years, subject 
thereto to B. for life, r&mavnder to C. in tail, with 
reversion to C. in fee. To whom should the term be 
surrendered for ike purpose of merging it t 

To B., the tenant for life, as he has the first estate 
of freehold. 

Will a term,, under any circumstances, merge in a 
term of shorter duration ? 

Yes ; a term of years will merge in the immediate 
reversion, though that be a chattel interest, and though 
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the term in reversion be of shorter duration than the 
term on which it is expectant ; for merger is not con- 
fined to cases where one of the coinciding estates is 
greater than the other in point of quantity of in- 
terest. 

A. has a lease for 30 years, and the same lessor 
TKwJces another lease of the same property to B. for 60 
years, the lessor afterwards sells and conveys thefres" 
hold to C, and U becomes necessary to rnerge the 30 
years' term, how is this to be effected ? 

A. can surrender his term to C, and it will then 
merge in the freehold, for B. has merely an interesse 
termini, which is not a sufficient estate to prevent 
merger. 

If a tenant i/n tail becomes also possessed of the 
immediate remainder or reversion in fee expectant on 
the determi/nation of his estate tail by faihire of his 
own issue, will the estate tail msrge in the fee i State 
the reasons for your answer. 

It will not, although it is a less estate ; for estates 
tail are protected and preserved from merger by the 
operation and construction, though not by the express 
words, of the Statute de Bonis. 

What is understood by " uses *' im, strict settlement ? 

Where land is settled to the use of the parent for 
life, with remainder to the use of the first and other 
sons or children in tail, this is called a strict settle- 
ment. 

In what session of the present reign was the Sucoes- 
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sion Duty Act passed? How does this effect the title 
to be shown to real estate 1 

This Act was passed in the Kjth and 17tli session of 
the present reign. The duty thereby imposed is a first 
charge on the property, and every person in whom the 
same is vested by alienation or otherwise is personallj'' 
accountable to the Crown for the duty. But every 
receipt purporting to be a discharge for the whole 
duty exonerates a bond fide purchaser for value, with- 
out notice, notwithstanding any mis-statement in the 
account. 

State in general^ but accurate, terms what is a succes- 
sion within the Succession Duty Act, 1853, and the 
description of property charged; say if leaseholds 
are treated as real or pei'sonal property. Give an 
instance or instances of succession ivhei eon the duty 
attaches. Say how far tJie duty attaches on interests 
aliened before tJte succession takes effect. By v:lmt 
rule is the value of the succession measured ? Hovj 
does the cluirge affect alienees by titles arising after 
tlte duty attaches, and that in the cases of p^*oi>erty^ 
real and personal respectively, and what power is 
there of making separate assessments so as to dis- 
charge portions of property from the liabilify ? 

Every .past or future disposition of property (real or 
personal) by which any person becomes beneficially 
entitled to any property or income upon the death of 
any person dying after 19th May, 1853, and every 
devolution by law of any btjueficial interest on auj; 

T 
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such death, is deemed to confer a succession. (S. 2.) 
Leaseholds are treated as real estate. (S. 1.) Thus, 
if lands are devised by will or descend to an heir 
at law, succession duty attaches. If a succession is 
aliened before the successor is entitled in possession, 
the same duty is payable as if no such alienation had 
been made. (S. 15.) The interest of a successor is 
considered to be of the value of an annuity for his 
life, equal to the annual value, or the annual produce 
of the property. (Ss. 21, 30.) The duty is a first 
charge on the interest of the successor in the real 
property, and of all persons claiming in his right, and 
in his interest in the personal property while in his 
control, or in the control of any trustee, guardian, &c., 
for him. (S. 42.) 

Upon application, separate assessments can be ob- 
tained of the duty on separate properties, or portions 
of property, and such property or portions will be 
chargeable only with the duty assessed thereon. 
(S. 43.) 

Mention four distinct and different cases of succes- 
,sio)i duty. 

Besides the two instances mentioned in the last 
answer, the following are instances: — (I.) Where a 
beneficial interest accrues to one of several joint- 
tenants by survivorship. (2.) Where a person has a 
general power of appointment under a disposition 
taking effect on the death of a person, and appoints 
thereu.idcr. 
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If a 'person who is tenant for life of property under 
a will dies before all the in^tcdmenta of succeaaion 
duty are paid, what is the effect with regard to the 
unpaid instalment, and what the effect whei*e the per- 
son who is entitled to the fee-si/mple dies before all the 
instalments are paid f 

The instalments unpaid by the tenant for life cease 
to be payable on his death. But those unpaid by the 
tenant in fee-simple remain as a continuing charge on 
the property. 

What provision does the Succession Duty Act con* 
tain with regard to timber on an estate ? 

Where timber, trees, or wood (not being coppice or 
underwood) are comprised in a succession, the succes- 
sor is chargeable with duty upon his interest in the 
net moneys (after deducting all necessary outgoings 
for the year) received from time to time from any sales 
of such timber, &c., and must account for and pay the 
same yearly. No duty is payable unless the net 
moneys exceed £10 per annum, and the successor may 
commute the duty. (S. 23.) 

Land is settled to A. for life^ remainder to B, in 
fee. B, dies in A.'s lifetime, before the Succession 
Duty Act, and devises the reversion to trustees in trust 
for sale, wx>ney to be in trust for B.'s wife for life, and 
after her death for his children. A. dies after the 
pcisslng of the Succession Duty Act Is the life in- 
terest of B.^s wife liable to succession duty or Tiotl 
State your reason. 



T 2 
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Yes ; for where reversionary property is vested by 
alienation, or any title not conferring a new succession 
in a person other than the person originally entitled 
thereto, the same duty is payable as if no such aliena- 
tion had been made. (S. 15.) If B. had survived A., 
he would have had to pay duty, but he having died 
and devised his reversion to his wife for life, she 
stands in his place, and must pay duty on the value of 
her life interest. 



ESTATES IN SEVERALTY, JOINT TENANCY, COPARCENARY 

AND TENANCY IN COMMON. 

What is an estate in severalty ? 

An estate in severalty is where the owner is sole 
tenant, and holds the lands in his own right only, 
without any other person being joined or connected 
with him in point of interest during his estate 
therein. 

Wlio are joint tenants, and why are joint tenants so 
called ? 

Where an estate is acquired by two or more persons in 
the same land by the same title (not being a title by de- 
scent), and at the same period, and without any limi- 
tation by words importing that they are to take in 
distinct shares, they are called jpint tenants. They 
are so called to signify the union or conjunction of 
their interest ; as among joint tenants there is always 
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unity of possession, of irUerest, of title, and of time in 
the commencement of their title. 

A, and B. are joint-tenants in fee; A, devises his 
real estate and dies before B., is the joint estate 
sevei^ed by the devise ? 

No ; a devise by a joint tenant of his share by will 
is no severance of the jointure, the jus accrescendi 
being preferred ultimo^ voluntatis 

When ttvo persons, not being partTiers, purchase an 
estate out of their own raoney in equal shares, and 
take a conveyance of the estate simply to themselves in 
fee, wliat is the effect of this conveyance at law and in 
equity I 

When two or more persons purchase land and 
advance the money in equal proportions, and take a 
conveyance to them and their heirs, this is a joint 
tenancy. But if the proportions are not equal, and 
this appears in the deed itself, this makes them in the 
nature of partners, and they will be considered as 
tenants in common. This was the rule in equity. 
{Lake v. Gibson, 1 L. C. Eq. 160.) At law they were 
considered joint-tenants in each case ; and, since the 
S, C. J. Act, where there is any variance between the 
rules of Equity and the rules of Common Law, the 
former shall prevaiL 

What is the distinction between a joint-tenancy and 
a tenancy by entireties I 

Joint-tenants are seised per my et per tout, i.e., as 
well of every parcel as of the whole^ and each may 
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disjiose of bis own share as he likes ; whereas, in the 
case of tenancy by entireties, which is an estate given 
to a man and his wife, who are in law considered as 
one person, the tenants are seised per tout et non per 
my, that is, both are seised of the entirety, but cannot 
take the estate by moieties : the consequence of this is 
that neither husband nor wife can dispose of any part 
without the assent of the other. 

If land should he given to A. and B., man and 
vnfe, and their heirs, what wovJd their estate be 
called? 

An estate by entireties, as stated in the last 
answer. 

If there be three joint-tenants in fee-^mplet and 
one of iJtem releases his share to another of the three, 
what is the effect of such release, and what are the 
entates or interests of the various parties after such 
release t 

If one of three joint-tenants releases his share to 
one of his companions, though the jointure is de- 
stroyed as to that part, yet the two remaining parts 
are still held in jointure, consequently after such 
release the two remaining tenants will hold two-thirds 
of the property as joint-tenants, and the tenant to 
whom the share of the first was released will hold the 
remaining one-third as tenant in common with his 
companion. 

A., B, and C, are brothers, A. bemg the ddest, B, 
and C become joint-tenants of lands in fee»simple. B^ 
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vrithout C'a knowledge, conveys his undivided moiety 
in fee to /)., by way of moHgage, B. then dies, does C. on 
B*s death take the entirety, or does a moiety (subject 
to the mortgage) descend on A, , as B/s heir-at-law? 

A moiety (subject to the mortgage) will descend to 
A., for the mortgage being an absolute conveyance, 
severs the joint- tenancy; had B. created a mere charge 
on the estate, C. would have taken the entirety on B/s 
death by right of survivorship, for jus accrescendi prce- 
fertur oneribus. 

How is an estate in coparcenary created, and what 
persons are usually coparceners t 

An estate in coparcenary is where lands of inherit- 
ance descend to two or more persons ; thus it can only 
arise by descenU Females are usually coparceners. 

Of what two sorts are coparceners / Why are they 
called coparceners ? 

An estate in coparcenary arises either by common 
law or by particular custom. By common law, as 
where a person seised in fee-simple or fee-tail dies, 
and his next heirs are two or more females, as 
daughters, sisters, aunts, cousins, or their representa- 
tives : in this case they shall all inherit. Coparceners 
by particular custom are where lands descend, as in 
gavel-kind, to all the males in equal degrees, as sons, 
brothers, uncles. According to Lyttleton, parceners 
are so called because one could always constrain the 
others to make partition ; and this is the only kind of 
joint- tenanc}' where this is the case by the common 
law. 
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Wluit w a tenancy in common, and how may it be 
created ? 

A tenancy in common is where two or more hold 
the same land with interests accruing under di£ferent 
titles, or accruing under the same title (other than 
descent), but at different periods, or conferred by 
words of limitation importing that the grantees are to 
take in distinct shares ; it may be created by the de- 
struction of an estate held in joint-tenancy, or of one 
held in coparcenary, or by special limitation. 

Do estates hel4 in, joint-tenancy^ tenancy in com-- 
TYion, and coparcenary, differ in any, and what, essen- 
tial particulars f 

Yes, in many essentials; in fact, the only feature 
common to all is unity of possession : they all hold the 
lands pro indiviso, or promiscuously. Among joint- 
tenants there is unity of interest, title, and time of 
commencement of title ; and, as a consequence of this 
entirety of interest, the joint estate is subject to the 
jus accrescendi or right of survivorship. No dower or 
curtesy can be claimed out of a joint estate, and one 
tenant cannot defeat the right of his companions to 
succeed to the whole on his death by devising his 
share by will. Among coparo&ners there is the same 
unity of title and similarity of interest, but that inte- 
rest may accrue at different periods^ and their shares 
may not be equal. There is no entirety of interest 
amongst them, and therefore no jus accrescendi. 

Among tenants in common there is not necessarily 
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any unity of title or time in the vesting, nor any simi- 
larity or equality of interest, and no right of survivor- 
ship ; dower and curtesy can be claimed out of estates 
held in common. Both coparceners and tenants in 
common can dispose of their shares by will. 

Distinguish an estate hdd in joint tenancy and 
coparcenary as to the inheritance. 

On the death of one joint-tenant the entire tenancy 
remains to the survivors, and at length to the last 
survivor ; but, in the case of coparceners, each part 
descends severally to their respective heirs. 

A testator devises land to A, and B., and their 
heirs. A, dies intestate, leaving a son, and after- 
wards B. dies intestate, leaving/ two daughters, one of 
whom dies intestate leavin^f a son, who can convey 
the land to a purchaser 1 

The surviving daughter of B. and the son of the 
deceased daughter must convey, for the devise to A. 
and B. and their heirs made them joint -tenants in fee- 
simple. On As death, B. took the whole, and was 
succeeded by his two daughters as coparceners. On 
the death of one, her share descended to her heir-— her 
son. (See last answer.) 

A. and B. are seised in fee of three estates, num- 
bered 1, 2, 3. They hold estate No. 1 as tenamis in 
common, the estate No. 2 as joi/nt-tenanis. No. 3 as 
coparceners. Can A. and B,, or either of them, by 
will, devise their undivided shares in these three 
estates, or any, and if any, which of them ! 
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Both A. and B. may devise his or her undivided share 
in estates Nos. 1 and 3, for there is no entirety of 
interest among coparceners and tenants in common, 
each being entitled to a distinct share ; but a devise 
by either of estate No. 2 would be inoperative so long 
as the joint-tenancy continues, for the jvs accrescendi 
is preferred vZtimoB voliintati. 

If jovnUtenants make a demisCf what tenancy has 
tlie leasee, and what tenancy has he if the demise is 
by tenants in comm/m f 

Joint-tenants having an entirety of interest, a lease 
by them operates as a joint demise of the whole ; but 
if tenants in common join in making a lease, it operates 
as a separate demise of each share. 

How may a joint-tenancyj or a tenancy in com" 
m^n, be severed f 

A joint-tenancy may be severed — (1), by partition ; 
(2), by alienation without partition, as if one joint- 
tenant conveys his estate to a third person, and creates 
a tenancy in common ; (3), by an accession of interest ; 
thus, if there be two joint-t-enants for life, and the 
inheritance is purchased by or descends upon either, 
it is a severance of the jointure. 

A tenancy in common may be dissolved — (1), by 
partition ; (2), by uniting all the titles and interests in 
one tenant by purchase or otherwise, which brings the 
whole to one severalty. 

Can one tenant in comm/m of a single house, 
or of a single fields separate his interest from that 
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of the other tenant in common^ and how in ea^h 
case ? 

Yes ; he can obtain partition, for it has been decided 
that the inconvenience or difficulty in making a parti- 
tion is no objection to a decree. Thus, in the case of 
Turner v. Morgan, there was a decree for a partition 
of a single house ; after the commission had been exe- 
cuted, an exception was taken by the defendant on the 
ground that the commissioners allotted to the plaintiff 
the whole stack of chimneys, all the fire-places, the 
only staircase, and all the conveniences in the yard, 
but the exception was overruled. (Notes to Agar v. 
Fairfax, 2 L. C. Eq. 429,) Since 31 & 32 Vict. c. 40, 
the Court would decree a sale in such a case. 

What are croaa-remaindera t Can they be implied 
in a deed or will ? 

Where lands are given to two or more as tenants in 
common, and a particular estate is limited to each of the 
grantees in his share, with remainder over to the other 
or others of them ; as if a man gives lands to his two 
children as tenants in common or in tail, and directs 
that on failure of the issue of one of them his share 
shall go over to the other in tail, and vice verad ; such 
ulterior estates are called cross-remainders, because 
each of the grantees has reciprocally a remainder 
in the share of the other. In a deed they can be 
given only by express limitation, and can never be 
implied; but in wills they may be raised not only 
by actual limitation, but also by any expression from 
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which the design to create them can be reasonably 
inferred. 

U8E8 AND TRUSTS. 

What %8 the difference between uses and trusts ? 

Uses and trusts were in their origin closely united, 
if not identical. A use was where one person held 
land for the benefit of another generally ; the interest 
of the latter was called a use, and was wholly distinct 
from the legal estate, and was in its nature exclusively 
equitable. Since the Statute of Uses the use is now 
executed or transferred into possession, and the legal 
estate is vested in the cestui que use. The word "trust" 
formerly applied to every case where a use was created 
as well as to other confidences, now only to such confi- 
dences not involving a use which is executed by the 
statute. It may be defined to be the equitable or 
beneficial interest in or ownership of real or personal 
estate unattended with the possessory and legal owner* 
ship thereof. 

Why and how did the Statute of Uses fail to accom-- 
plish its intended object, and what bearing had its 
failure on the modem jurisdiction of the late Court 
of Chancery t 

It failed to do so because it was held in Tyi^relVs 
Case that the Statute of Uses (27 Hen. 8, c. 10) only 
executed the first use, and that if a use was limited or 
engrafted upon a use, the statute did not execute the 
latter use. The Court of Chancery then interfered, on 
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the ground that it was inequitable that the plaintiff to 
whom the use was last declared should be deprived of 
the estate which was intended solely for his benefit ; it 
therefore constrained the party to whom the law had 
given the estate to hold in trust for the party to whom 
the use was last declared, and hence the doctrine of 
uses and trusts. 

Give the form of expression by ivhich, in one instru- 
ment, a legal estate in fee'simj^le, and an equitable 
estate in fee-simple respectively, may be confen*ed in 
the same land. 

To A. and his heirs to the use of B. and his heirs in 
trust for C. and his heirs. B. takes the legal and C. an 
equitable estate in fee-simple. 

What is the difference between a conveyance of land 
to A., in trust for 5., and a conveyance to A, for the 
use of B. ! 

There is no difference ; in each case the use is exe- 
cuted by the statute in B., who takes both the legal 
and equitable estate. The words "upon trust" or 
** upon confidence " have the same effect as the words 
" to the use/* as they are all mentioned in the statute. 

A feoffment or grant to A, and his heirsy to the use 
of B. and his heirs, what estates, legal and equitable, 
do A. and B. take respectively 1 — and explain the 
02>eration of tlie Statute of Uses in tlie above limi- 
tation 1 

A. takes nothing, B. an estate in fee-simple abso- 
lute ; for on such a feoffment the Statute of Uses 
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immediately executes the use declared to Ryi. 6., trans- 
fers it into possession, and B. is eo inatanti invested 
with a legal estate in fee-simple in possession without 
livery of seisin or other ceremony. 

Settlement of fee-simple estates to the rise of A, for 
life, remainder to the use of B, and his heirs, in trust 
for C. and his heirs. Do B. and C. respectively take 
legal or equitable estates, and to whom must A, sur^ 
render his life estate, in order to cause its merger t 

B. takes the legal estate in fee-simple in remainder 
expectant up6n A. s life, but he holds in trust for C.> 
who has an equitable estate to the same extent : A. 
must therefore surrender his life estate to B. in order 
to cause its merger. 

A., by bargain and sale, conveys a fee^mpU estate 
to B, and his heirs, to the use of C. and his heirs. 
What estates, legal or equitable, do B. and C, respec- 
lively take t 

B. takes the legal, C. the equitable estate in fee- 
simple; for as the use is limited to B. by the effect of 
the bargain and sale, the use declared to C. and his 
heirs is a use upon a use, which is a mere nullity at 
law, and is not executed by the statute. It is there- 
fore only a trust equitably enforceable. {TyrrtlVs 
Case, 1 L. C. Con. 274.) 

A., by bargain and sale duly enrolled, conveys to 
B. and his heirs, to the use of C, and his heirs, in 
tvufitfor D. and his heirs. What estates or interest do 
B,y C, and D, respectively take i 
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Here, by the effect of the bargain and sale, the use 
is limited to B. and his heirs, who therefore has the 
legal estate. He, however, holds merely in trust for 
the person in whose favour the trust is last declared — 
in this ease D. and his heirs; D., therefore, has an 
equitable estate in fee-simple, and C. takes nothing. 

Feoffment to A, and his heirSy to the use of B. and 
his heirs, in trust for C, and his heirs. Explain 
the operation of the Statute of Uses, in the above 
limitation. 

On such a feoffment an estate in fee-simple in 
possession is eo instanti vested by force of the statute, 
and without livery of seisin, in B., and A. takes 
nothing. And as at law there cannot be a use upon a 
use, C. has an equitable estate only. 

In whxyni would the legal estate vest under a statu- 
tory release and grant to C. and his heirs, to the use 
of D, and his heirs ? 

The legal estate would vest in D. and his heirs, and 
C. would take nothing. 

Conveyance unto and to the use of A., B., and C. 
and their heirs. What estates do they respectively 
take ? 

They are legal and equitable joint-tenants in fee- 
simple. 

Where land is conveyed "unto and to use of A, 
and his heirs, upon t)^ust for B., his heirs, and as- 
signs," is A. in by the common law or the statute ? 

By the Common Law ; for it is held that in order to 
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create a use under the statute^ the seisin must be 
vested in a diflFerent person from the cestui que use 
liimself, as otherwise the case does not arise of one 
person seised to the use of another. But though the 
first use is not such an one as the statute executes, yet 
there cannot be a use upon a use, whether the statute 
executes the first use or not^ and therefore the interest 
of C is not a use executed, but a trust. 

Suppose a feoffment made to T, S, and his heirs, to the 
use of A. for life, with remainder to the use of his first 
son (unborn) in tail, with remainder to the use of B. 
in fee, does any, and wltat, estate remain to T. 8, 
until the birth of a son to A, ? 

In such a case it was held that although no actual 
seisin remained in T. S., yet there was a scintilla juris, 
or possibility of seisin, vested in him to serve the 
future uses as they came into esse. But it is now 
enacted by 23 & 24 Vict. c. 38, that all uses under any 
instrument, whether express or implied by law, and 
whether immediate, or future, or contingent, or execu- 
tory, shall take effect as they arise by force of the 
seisin originally vested in the person seised to uses ; 
and the continued existence in him or elsewhere of 
any seisin to uses or scintiUa juris shall not be neces- 
sary to give effect to such uses. 

Suppose T, S, makes a feoffment to the use of A. for 
life, with remainder to the use of the heirs of his 
(T. S.'s) body; does any, and what, estate exist iji 
T. S.y and distinguish between the above case and 
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that of a feoffment by T. S, to the vse of A, for the 
life of him (T, 8.), with remainder to the use of the 
heirs of his (T. S.'s) body f , 

In the first case there will be a resulting use to T. S. 
in remainder for his life^ which^ uniting with the 
remainder to the heirs of his body, makes him, under 
the rule in SheUey^s Case, tenant in tail in remainder 
expectant on A.'s life estate. The reversion in fee- 
simple expectant on this estate tail also remains in 
T. S. But the resulting use is excluded when the use is 
declared to another person for the life of the grantor, so 
that in the second case, where T. S. makes a feoffment 
to the use of A. for the life of him (T. S.), with 
remainder, &c., A. has an estate for the life of T. 8., 
and the remainder to the heirs of the body of T. S. is 
contingent, and will vest (if it vest at all) as an estate 
tail, in the person who is T. S/s heir at his death. The 
reversion in fee-simple remains as before in T. S. the 
grantor. 

Devise since the Wills Act to A, and his heirs, in 
trust, to apply the rents for specified purposes for a 
limited time, and then in trust for B. and his heirs, 
in wliom is the legal estate / 

A., being a trustee, with an active duty to perform, 
takes the legal estate, but one only commensu- 
rate in duration with the period during which such 
duties are to be performed. On the expiration, there- 
fore, of the time limited fur the receipt and applica- 
tion of the rents by A., the legal estate is, by force of 
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4 

the Statute of Uses, shifted from A. and transferred 
to B. 

Where an estate is devised to A. and his heirs^ in 
trust, to perrrdt B, and his heirs to receive the rents 
and profits, what estate does B. take ? 

B. will take the legal estate, for the use is executed 
in him, as A. has no active duty to perform. 

In a devise of real estate to the use of A. in 
fee, in tinist for B. in fee, A. by deed disclaims the 
estate, what is the effect of such disclaimer, viz, does it 
vest the estate in the testator's heir ct in B,, and who 
can convey the land to a purcfiaser ? 

The effect of the disclaimer by A. is to take from 
him all estate and interest under the will. The legal 
estate, therefore, devised to him will vest in the heir- 
at-law of the testator, and he must join with B., who 
has the equitable fee, in conveying to a purchaser. 

How does notice of a trust affect a purchaser for 
valuable consideration ? 

He will take, subject to the trust, except in cases 
within the statute, 27 Eliz. c. 4. 

Can a trustee for sale become a purchaser in any, 
and what, case ? 

No: a purchase by a trustee for sale from his 
cestui que trust, though for an adequate price, and at 
no advantage, will be set aside at the option of cestui 
qw trust, unless all connexion between them most 
satisfactorily appears to have been dissolved, and 
unless all knowledge of the value of the estate 
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acquired by the trustee was communicated to his cestui 
que trust. {Fox v. Mackreih, 1 L. C. Eq. 104j.) 

J, (a tntstee of r4al estate far B,) purchases tJie 
estate from B. soon after he attains twenty-one. Can 
A» make such a title as a purchaser from him is 
hound to accept, and if the purchaser does accept the 
tiHe, does he incur any, and what^ liabilities to B. ? 

A. cannot make such a title as a purchaser from 
him is bound to accept, as the purchase by him is 
liable to be ayoided by B. for the reasons stated in the 
last answer. If the purchaser does accept the title, 
with notice of the trust, he incurs the same liability 
of having his purchase avoided, and of being com- 
pelled to reconvey the estate to B. (Fox v. Mackreth, 
supra.) 

When an estate is offered to a trustee at a pince 
below its actual value upon condition that the title 
should not be i/nvestigated, is the trustee justified, 
under the usual indemnity clause inserted in settle- 
ments, in purchasing the estate out of the trust-funds 
at the request of his cestui que trust upon those terms ? 
and give a reason for your answer. 

Trustees are not justified in investing trust money 
in the purchase of real estates, unless specially autho- 
rised. If they have power to do so, they cannot, as a 
general rule, safely buy subject to special conditions, 
restrictive of a purchasers right to a marketable title 
or to the usual evidences of title. If they do so, they 
will be guilty of a breach of trust. But if a cestui que 

c 2 
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trust consent to a breach of trust, the trustee will not 
be charged with the consequences of such breach in 
respect of the interest of the cestui que trust, who so 
acquiesces therein. (Brice v. Stokes, 2 L. C. Eq. 785.) 

Ca7i a ti'ustee give a power of attoimey to another 
person to act for him in the timst i and give a reason 
for your answer. 

The office of trustee, being one of personal confi- 
dence, cannot be delegated. But the appointment of 
an attorney, or proxy, to do legal acts, not of a discre- 
tionary nature, as, for instance, to execute a deed, is 
not a delegation of the trust 



TITLE. 

Lands may he acquired by descent or by purchase. 
By ivhat other modes (if any) mxiy land be acquired t 

It is said that all title is either by descent or pur^ 
chase ; but, more accurately, it is either by act of law 
or act of the party. Of the former, the principal kind 
is title by descent, but it also includes title by escheat, 
curtesy, and dower, and by prescription. Title by act 
of the party is title by purchase, properly so called. 

What is tlie difference between a title by purcJiase 
and a title by descent t 

Purchase includes every lawful mode of coming to 
an estate by the act of the party, as opposed to the 
act of law ; for instance, title by forfeiture, and title 
under a conveyance or will, are each said to be a title 
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by purchase. Title by descent is where, on the death of 
an owner of an estate of inheritance, without having 
disposed of it, the estate is cast, by the act of the law, 
upon his heirs. (As to descent, see post) 

A, devises land to 5., who is his heir-at-law, does B. 
take by descent or purchase, and has the law on that 
subject undergone any, and what, recent altei'ation ? 

B. takes by purchase, it being provided by the In- 
heritance Act, that where a testator, who dies after 
31st December, 1833, devises land to his heir, such 
heir shall be deemed to have acquired the same as 
devisee, and not by descent. Before this Act he took 
as heir. 

What is title by prescHption, and what are the 
different kinds ? 

Title by prescription arises from a long continued 
and uninterrupted possession of property. There are 
two kinds : negative, which relates to corporeal here- 
ditamentsj and is acquired by uninterrupted posses- 
sion ; and positive, which relates to incorporeal here- 
ditaments, and originated from immemorial usage. (As 
to the latter, see post.) 

What length of adverse possession will a^eate a 
good title to lands ? And does it make any, and what, 
difference if the original owner was a minor wlien the 
adverse possession commenced t 

Twenty years' adverse possession will create a good 
title to lands, as, by the 3 & 4 Will. 4, c. 27, s. 2, it is 
enacted, that no action shall be brought to recover 
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any land but within twenty years next after the time 
when the right first accrued. But if the owner is a 
minor, or otherwise under disability, when his right 
accrues, he and his representatives are allowed ten 
years from the termination of such disability. But in 
no case is more than 40 years allowed. 

What is the extreme period for which a person can 
bring an action to recover land or rent f 

Twenty years, except in case of disability, but only 
six years' arrears of rent can be recovered. 

Explain the nature of the title by eacJieat, and when 
it occurs. 

Title by escheat arises where the owner of an estate 
in fee-simple dies without having disposed of it, and 
leaves no heir behind him to take it by descent, so 
that it results back, by a kind of reversion, to the 
original grantor or lord of the fee. Escheats were 
formerly divided into those propter defectum san-- 
guinis, as where the tenant dies without heirs, and 
those propter delictum tenentis, as where his blood 
was attainted. But now it is provided by the 33 & 34 
Vict. c. 23, that no conviction for treason or felony 
shall hereafter cause any attainder, or corruption of 
blood, or any forfeiture or escheat. (Lynch s Stat. 
Law, 1870.) 

If a person who is illegitimxUe dies intestate, leaving 
no legitimate issue, who becomes entitled to any free^ 
hold or copyhold or pei'sonul estate of which he may 
die possessed ? 
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A bastaxd is held to be nvllius JUiuSj and to have 
no inheritable blood. He can, therefore, have no heirs 
but those of his own body. Therefore, the freeholds 
•escheat to the lord of the fee, usually the crown, and 
the copyholds to the Lord of the manor. His personal 
estate is also forfeited to the crown. 

What is title by forfeiture, and when does it arise? 

Forfeiture is a punishment annexed by law to some 
illegal act, or negligence, in the owner of lands, 
whereby he loses all his interest therein, and they go 
to the party injured. It may arise, by alienation in 
Ttiortviavii, by the wrongful alienation of particular 
tenants, and by wrongful disclaimer. It may also 
arise in other ways, as, for instance, on bankruptcy, 
which shifts the title of the bankrupt to his trustees 
for the benefit of his creditors. 

Wltat is TYiortmain ? 

Mortmain is where any lands are held by any cor- 
poration, sole or aggregate, ecclesiastical or temporal 
It is so called because purchases in mortmain were 
chiefly made by religious houses, in consequence 
whereof the lands became perpetually inherent in one 
" dead hand." 

What is the effect of the Statute of MoHmain ? And 
state in general terms what description of property are 
\mihin it. 

The eflfect of the Mortmain Act (9 Geo. 2, c. 3G) is 
to prevent any disposition by will of lands, or money 
or stock to be laid out in the purchase of lands, in 
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trust for any charitable use ; and renders void any 
such disposition (except a bovd fide conveyance for 
value), unless made by deed, executed in the pre- 
sence of two witnesses, twelve calendar months before 
the death of the donor, and enrolled in the Court 
within six months after the execution ; or in the case 
of stock, unless the transfer is made in the bank books 
six months at least before the donor's death. 

What is necessary to the validity of a conveyance of 
a fee-simple estate in land for tJve endowment of an 
almsJioiise ? 

The deed must be executed twelve months before 

the donor's death, and enrolled as provided by the 

Mortmain Act, except where the transaction is a bond 

fixle purchase for a full and valuable consideration. A 

license must also be obtained. 

Would lands already appropriated to charitable 
uses require the samie formalities if they were conveyed 
to trustees of another charity ? 

No : for the lands are already in mortmain. 

A, contracts to sell his fee^simple estate, but dies 
before the completion of the sale, having mxide his wiUy 
giving the purchase-money to a charity, is the gift 
good ? Give a reason or authority for your answer. 

The gift is void, for the money, being secured by 
the lien which the testator has for it on the lands 
contracted to be sold, comes within the Mortmain 
Act. 

What is a disclaimer and its consequences t 
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As to disclaimer of estate, no person can be com- 
pelled to take an estate by conveyance against his 
will. If land, therefore, be conveyed in invitum, the 
effect of the conrejance may be aroided by the execu- 
tion of a deed of disclaimer on the part of the dis^ 
sentient alienee. 

A disclaimer of tenure is a renunciation or a denial 
by a tenant of his landlord's 'title, and, if made in a 
Court of Record, is cause of forfeiture of the lands. 

When does a hanh^wpis real estate vest in the trustee 
in hankruptcy t 

Immediately upon the order of adjudication being 
made, the property of the bankrupt vests in the 
registrar, who is the trustee until a trustee is ap^ 
pointed. On the appointment of a trustee, the pro- 
perty forthwith passes to and vests in him. 

What is title by alienation f 

This is the most usual title to real estates ; under it 
may be comprised any method wherein estates are 
voluntarily resigned by one man and accepted by 
another. 

Who is capable of conveying real estaie, and who, in 
the techniad sen^se of the term, of purcha^ng t 

Primd facie all persons are capable both of convey- 
ing and purchasing, unless the law has laid them 
under any particular disabilities. (1.) Attainted per- 
sons were formerly disabled ; and, by the Act abolish- 
ing attainders, it is enacted that a convict^ that is to 
say, a person against whom sentence of death or penal 
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servitude has been lawfully recorded, shall be inca- 
pable of alienating his property, which is to vest in an 
administrator appointed hj the Crown. (2.) Coi'porar 
tions cannot purchase without a license in mortmain, 
but they can, as a general rule, alien at pleasure, 
except where restricted by Act of Parliament, e,g., in 
the case of ecclesiastical and municipal corporations. 
(3.) Conveyances by idiots and lunatics ar-e void, and 
purchases hj them are voidable, if disadvantageous. 
(4.) Conveyances and purchases by infants are void- 
Able. (5.) A purchase by a married woman can be 
avoided by the husband, or hj herself after his death l 
and conveyances by her, except of separate property, 
must be in the mode specially appointed. (See post.) 
Aliens are no longer under disability. (Lynches Stat. 
Law, 1870.) 

How miLst freehold jyropertyhe conveyed by a corpo- 
ration ? 

By deed under their corporate seal. 

Can municipal corporatiorts, by tfieir own, or what, 
authority absolutely dispose of their lands ? 

They may dispose of their lands, with the approba- 
tion of the Lords of the Treasury, or any two of them, 
and on such terms as they may see fit to approve. 

Can an alien hold any real or personal estate in 
England, and what is the effect of a conveyance to him 
of an estate in fee ? 

Before the year 1870, if an alien purchased an 
estate in lands, the Crown might at any time assert a 
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right to it, unless it were a lease for not more than 
twenty-one years. But now, by the Naturalization 
Act, 1870, it is provided that real and personal estate 
of every description may be taken, acquired, held, and 
disposed of by an alien, in the same manner in all 
respects as by a natural-bom subject : and title may 
be derived through an alien in the same way. (Lynch's 
Stat. Law, 1870.) 

If a man be outlawed in a civU action, is the out- 
lawry any impedi/ment to his maJdng a good title and 
convey a/aee to a purchaser of his freehold estate f 

No : for only the personal estate is forfeited to the 
Crown on outlawry. It must be remembered that the 
law of forfeiture, consequent upon outlawry, is un- 
affected by the Act abolishing forfeiture for treason 
and felony. (Lynch Stat. Law, 1870.) 
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By what Tneans are the respective species of property 
usually conveyed and transferred f 

Since the Act to Amend the Law of Eeal Property, 
all corporeal hereditaments are conveyed by deed of 
grant. Incorporeal hereditaments have always been 
transferred the same way. Leaseholds pass by deed 
of assignment ; and copyholds by surrender and ad- 
mittance. 

Into what two chesses may conveyanxies of land he 
divided t 
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(1.) Into extraordinary conreyances, or those by 
matter of record ; and 

(2.) Ordinary conveyances. 

What are extraordinary conveyances, or those by 
matter of record ? 

Extraordinary conveyances, or those by matter of 
record, are (1) private Acts of Parliament ; and 
(2) Royal grants. 

What are ordinary conveyances ? 

Conveyances of the ordinary kind are in effect the 
same as those anciently described as in pais; they 
comprised such as were transacted between two or 
more persons in pais, in the country, i.e., upon the 
very spot to be transferred. They are divided into 
conveyances at common law and conveyances by 
statute law, and are now evidenced by deed. 

What is a deed, and what are its requisites ? 

A deed is a writing sealed and delivered. Its re- 
quisites are, — (1.) Proper parties and a proper subject 
matter. (2.) Writing on paper or parchment. (3.) Suf- 
ficient and legal words properly disposed. (4) Reading (if 
desired) before the execution. (5.) Sealing, and now, 
in most cases, signing also. (6.) Delivery. 

What are tlue essentials to he attended to on the 
execution of deeds as well under a power as otherwisel 

In the exercise of a power, it is absolutely necessary 
that the terms of the power, and all the formalities 
required by it, should be strictly complied with. . So 
far as regards the execution and attestation, however. 
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if the deed be executed in the presence of, and attested 
by, two witnesses, it will be a valid execution of the 
power. (22 & 23 Vict. c. 35.) The essentials of a 
deed in ordinary cases have been detailed in the last 
answer. Besides these, it is necessary, for the sake of 
preserving the evidence of the deed, that it be attested 
by witnesses. Of these, it is desirable that there should 
be two, though the deed would not be void without 
any. 

Is it necessary to the validity of a deed that it 
should in any, and what, ca^es be read over to the 
parties ! 

This is necessary whenever any of the parties desire 
it. If not done on his request, the deed is void as to 
him. 

Can a deed be altered to any, and what, extent after 
it has been executed by all or any of the parties i 

An alteration in a material part is sufficient to void 
the deed; but filling in the date of a deed, or the 
names of the occupiers of the lands conveyed, or any 
such addition, if consistent with the purposes of the 
deed, will not render it void. 

What is an escrow ? 

An escrow is a scroll or writing sealed and delivered 
to a third person to hold till some condition be per- 
formed on the part of the grantee. It does not take 
effect as a deed until such condition is performed. 

How may a deed be avoided f 

It is void ab initio if it want any of the essential 
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requisites before detailed. It may also be avoided bjr 
meMj&r ex post facU ; as, — (1.) B7 alteration nn a ma- 
terial pai*t. (2.) By breaking off or defacing the seal. 
(3.) B7 delivering it up to be cancelled. (4.) By the 
disagreement of those whose concurrence is necessary 
in order for the deed to stand. (5.) And, in some cases, 
it may be avoided by objections relating to the consi" 
deration on which it is founded. 

What is understood by the term voluntary settlement T 

Deeds made without any consideration whatever, 
and also those made for good, though not for valuable^ 
consideration, are said to be voluntary. 

What are the different kinds of consideration to 
support a voluntary settlement or conveyance ? 

A good consideration, such as that of blood, or of 
natural love and aflfection, will support a voluntary 
deed ; but, in general, a deed will be binding on the 
party executing it even though there is no consideratioa 
at all> and in this case also it is said to be a voluntary 
deed. (See last answer.) 

Is a voluntary setUement good against a purchaser 
or mortgagee for a valuable consideration with notice 
of such settlement ? 

No : the Statute 27 Eliz. c. 4, renders all voluntary 
settlements void against subsequent purchasers or 
mortgagees for value, whether with or without no- 
tice. A settlement in favour of a charity is so far 
an exception that, if the purchaser have notice, ha 
is bound by it. 



OF THE MODES OF ALIENATION. 303 

la a purchaser for a good conaideration from a 
voluntary grantee in a better situation as to title than 
the voluntary grantee t 

No : the title of a purchaser for a good considera- 
tion, in the sense above defined, from a voluntary 
grantee, is liable to be defeated in the same way. 

Under what circumstances does a voluntary con- 
veyance cease to be a flaw in a title ? 

When the voluntary grantee conveys to a bond fide 
purchaser for valuable consideration. 

So far CCS a volwntary settlement is voidable under 
the Statute ofEUz,: state under what circumstances of 
indebtedness, and in respect of its existing at the time 
OT^arising subsequenUy ; such a settlement is liable to 
be set aside ; and does the latv extend to a settlement 
of personal as iveU as real estate ? 

Such a settlement is liable to be set aside if the 
settlor at the time, or immediately afterwards, is in- 
debted to such an amount that he has not ample 
means, exclusive of the property settled, available to 
pay his debts. This applies to a settlement of all 
property, real or personal, liable to payment of 
debts. 

In what case can, and cannot, a settlement of land 
made after marriage upon a wife and children be set 
aside i 

Such a settlement, being merely voluntary, is liable 
to be set aside by purchasers or creditors ; but it is so 
far an exception to the rule that almost any b(md fide 
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consideration, in addition to the meritorious considera- 
tion of the provision itself, will be sufficient for the 
purpose of supporting it. If the settlement be made 
in pursuance of articles entered into before the mar- 
riage, it cannot be set aside, as it is not a voluntary 
deed, but is in effect the same as if made before and 
in consideration of the marriage, which is a valuable 
consideration. 

By the Bankruptcy Act, 1869, a voluntary settlement 
by a trader is void against the trustee in bankruptcy 
upon his becoming bankrupt within two years ; if he 
becomes bankrupt within ten years it is also void, 
unless the voluntary grantees can show that the settlor 
was, at the time thereof, able to pay all his debts without 
the aid of the property settled. 

Define what is meant by the legal tei'm covenant, 

A covenant is an agreement of two or more parties, 
by deed, by which either party stipulates for the 
truth of certain facts, or binds himself to perform 
some act, or to give something to the other. 

What is TTieant by the term a covenant rtcnning 
with the land ? 

A covenant is said to run with the land when 
cither the liability to perform it, or the right to take 
advantage of it> passes to the assignee of the land ; 
such are covenants for quiet enjoyment, for further 
assurance, and to repair. (Spencer's Case^ 1 Sm. 
L. C. 51.; 

What are the incidents to moke a covenant ruiv 
iviih the land f 
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(1) The covenant must touch and concern the land 
demised or conveyed. (2) The covenantee must, at 
the time of the making of the covenant, have the legal 
estate in the land. (3) The assignee must be in of 
the same estate in the land which the original cove- 
nantee had, for the covenant is incident to that estate. ' 
(Spencer's case, supra.) 

In the case of a purchase of lands by B., the con- 
veyance being "made to A. and his heirs, to the ordinary 
uses to bar dower in favour ofB, (the purchaser), luith 
a potver of appovntment given to B., with which of 
therm should the cove^iants for title, <kc.,be entered into, 
and why ? 

The covenants for title must be entered into ivith 
A. and his heirs, and not -with B. ; the reason is 
that if B. were made the covenantee, and he were 
afterwards to exercise his power of appointment in 
favour of a purchaser, the latter comes in paramount 
to B., and above the estate of which he was seised, 
which is defeated by the exercise of the power, as if 
it had never existed. There is consequently no same- 
ness of estate between B. and the purchaser, and the 
latter cannot therefore sue on the covenants made 
with B. (see last answer); but if the covenants are made 
with A., the grantee to use^, and his heirs, the benefit 
of the covenants, being annexed to the seisin, is trans- 
ferred to, and in a manner executed in the various 
persons who become from time to time entitled, under 
the uses which that seisin serves. (1 Sm., L C. 64.) 

X 
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What do you understand by the doctrine of estoppelt 
and can it arise under a deed poll t 

Estoppel is a conclusive admission which cannot be 
denied or coniax>yerted. It can arise under a deed poll, 
but the party only who executes it is estopped, since 
it is his sole language and act. 



GONYETANOBS AT COMMON LAW. 

What conveyances take effect by the common law ? 

Conveyances taking effect by the common law are 
feoffment, grant, lease, exchange, and partition, which 
are primary or original conveyances ; and release, con- 
firmation, surrender, assignment, and defeasance, which 
are of a secondary or derivative sort, and presuppose 
some other conveyance precedent. 

State the common form of assurance before the 
Statute of Uses. 

Before this statute, a feoffment with livery of seisin 
was the common form of assurance. 

What is a feoffment ? and is there anything, and 
if so whaty essential to perfect it t 

A feoffment is a method of alienation for conveying 
an estate of freehold in possession in a corporeal here- 
ditament. To perfect it, there must be a delivery of 
the corporeal possession of the tenement, called livezy 
of seisin. 

What are tiie different Idrnda of livery ofseisi/nt 
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They are of two kinds, livery in deed and livery in 
law. 

Is there any custom which enables cm infant to 
convey by any and what form of assurance i 

By the custom of gavelkind, the tenant can dispose 
of his estate by feoffment at the age of fifteen years. 

What is the consequence of the omission of the in^ 
dorsement of the livery of seism on a feoffment i and 
wUl the omission of this indorsement be cured by lapse 
of ti/me i 

The consequence may be that the feoffee may be 
unable to prove that livery of seisin was actually 
given. It may be proved, however, by parol evidence, 
and where the possession has been enjoyed for twenty 
years under the feoffment, livery of seisin will be pre- 
sumed to have been given, though no memorandum 
thereof is endorsed ; and equity will supply the want 
of it where the deed was for a valuable considera- 
tion. 

Why is afeoffmjent no longer a necessary form of 
assurance ? 

Because now, by the Act to amend the Law of Real 
Property (8 & 9 Vict c. 106), it is enacted that all 
corporeal hereditaments shall, as regards the convey- 
ance of the immediate freehold thereof, be deemed to 
lie in grant, as well as in livery. A deed of grant, 
therefore, is all that is required. For some time 
before this Act a lease and release were generally 
employed, in order to avoid the necessity of that for- 

X 2 
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mal delivery of possession which was always required 
on a feoffment 

An Act of 1845 enacts that all oaiyoreal tenements 
and hereditaments shall, as regards the conveyance of 
the immediate freehold thereof, be held to lie in grant 
as well as in livery. State the meaning and effect of 
this enactment 

The effect of this statute is, that a deed of grant 
is alone sufficient for the conveyance of all corporeal 
hereditaments : before this Act, they were said to lie 
in livery only. 

In what case prior toS <t d Vict. c. 106 (an Act to 
Amend the Law of Real Property), was a feoffment a 
necessary foi^m of conveyan^ce t 

In no case was it absolutely necessary, for although 
before that Act corporeal hereditaments were pro- 
perly said to lie in livery, they could always be con- 
veyed by conveyances operating under the Statute of 
Uses, and this was generally done, a lease and release 
being the form adopted. 

Does the word grant in a conveyance imply in all 
cases, or in any, and what, cases a warranly of title ? 

By the Act to Amend the Law of Eeal Property it 
is provided that the word "grant" in a deed shall not 
imply any covenant in law except where it is made 
to imply a covenant by any Act of Parliament. By 
the Eegistry Acts for Yorkshire, the words "grant, 
bai*gain, and sell,'' in a deed of bargain and sale of an 
estate in fee-simplci enrolled in the registry office, 



CONVETANCES AT COIOCON LAW. 309 

imply covenants for quiet enjoyments and further as- 
surance ; and, by virtue of some other Acts, the word 
"grant" implies covenants for title in conveyances by 
companies, under the Lands Clauses Consolidation 
Act, 1845, and by companies registered under the 
Joint-Stock Companies Act, 1856, and in conveyances 
to the Governors of Queen Anne's Bounty. 

On cm exchange of landy what would be the conse. 
quence of ouster of one of the paHiee from defect of 
title? 

Formerly, on an exchange, if either party were 
evicted of the lands taken by him in exchange, he 
could return back to the possession of his own, by 
virtue of an implied warranty; now, by the Act to 
Amend the Law of Heal Property, no such condition 
is to be implied on an exchange. 

What are the objectiona to a deed of exchange as a 
mode of conveyance 1 

The objection was, that a warranty of title was im- 
plied, which gave to either party a right of re-entry 
on eviction. But this is no longer so. (See last 
answer.) 

What is a deed of partition, and by whom made ? 

A deed of partition is a mutual conveyance between 
two or more joint tenants in common, whereby they 
agree to divide the lands so held among them in 
severalty, each taking a distinct part. 

Wha4; is a defeasance ? 

A collateral deed, made at the same time with a 
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feoffment or other conTeyanoe, and oontaudng certain 
conditions, on the peiformanoe of which the estate 
then created may be defeated or totally undone. 



COHTETANCES USnEB THE STATUTE OE USES AST> 

HESEUf OF FOWEBSL 

What conveyances take effect by force of the Statute 
ofUseal 

They are the following : — Covenant to stand seised, 
bargain and sale, lease and release, and feoffment to 
uses, now superseded by a grant to use& An appoint- 
ment under a power, though operating by force of the 
statute, is not an independent conveyance. 

What 18 a covenant to stand seised? 

A covenant to stand seised is a conveyance adapted 
to the case where a person seised in fee of land in 
possession^ vested remainder or reversion, purposes to 
convey his estate to his wife, child, or kinsman. In 
its terms, it consists of a covenant by the alienor to 
stand seised to the use of the intended party. Before 
the Statute of Uses, this would merely have raised a 
use in favour of such party, but now the legal estate 
will be transferred to him. 

A. contracts to hold Blackacre to the use of B. to 
the use of C, What is the efect of such a limitation, 
and what are the respective interests of B, and (7. 
resulting therefrom ? 
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R will have the legal estate and C. the equitable, 
for such a contract, if made for a ^oocZ consideration, 
amounts to a covenant to stand seised, or if for a valvr- 
able consideration to a bargain and sale ; but in each 
case the contract must be bj deed^ and in the latter 
duly enrolled under 27 Henry 8, a 16. If the con- 
tract were merely in writings the legal estate would 
not pass, but the seisin would remain in "A/* who 
would hold in trust for C, and B. would take 
nothing. 

WhxU is the nature of a bargaim, and sale, and what 
is necessai^ to perfect it f 

It is a conveyance operating under the Statute of 
Uses. In its terms it consists of a bargain and sale 
for money by the alienor to the intended alienee ; by 
this contract, the former becomes seised to the use of 
the latter, and the Statute of Uses executes that use, 
and clothes the alienee with the legal estate. At the 
common law, it might be by parol merely, but by the 
Statute of Enrolments, 27 Henry 8, a 16, it must be 
by deed indented and enrolled. 

What is a lease and release ? 

A lease and release is a conveyance of a compound 
description, consisting of two separate parts: firsts a 
bargain and sale of some leasehold interest, usually for 
the term of one year, by which the legal estate for a 
year is passed to the bargainee without entry by force 
of the Statute of Uses ; and, secondly, a common law 
conveyance of release, by which the freehold and re- 
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version is released to the transferee. Bjthis means 
the freehold was passed to the alienee without livery of 
seisin, entry, or enrolment, as the Statute of Enrolments 
extends to bargains and sales of freeholds only. 

Give a concise description of a springing use, and 
shoio hmv it niay be ci^eated. 

A springing use is a use limited in futuro, inde- 

« 

pendently of any preceding estate. As if an estate is 
granted to A. and his heirs to the use of B. and his 
heirs at the death of C. Here, during C.'s life, a use 
results to the grantor ; but, on his death, the springing 
use is executed, and B. is clothed with the legal estate 
in fee. Such a use is also called executory, as it is not 
executed by the statute until it comes into esse by the 
arrival of the period contemplated. A springing use 
may be created by a conveyance operating under the 
Statute of Uses, or by will. 

WMt is a shifting use ? and give an instant. 

A shifting, or secondary use, is a use limited in 
futuro to one person, in abridgment or defeasance of a 
preceding estate, limited to another, as when lands are 
granted to A. and his heirs to the use of B. and his 
heirs, with a proviso that on a certain event the lands 
shall be to the use of C. and his heirs. This is also of 
the executm*y kind, the operation of the statute being 
suspended till the event arrives. 

Give an instance of an execuUn^y use, and by what 
instruments may land be limited to executory uses f 

As before explained, both springing and shifting 
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uses are of the executory kind ; for instances, see the 
two preceding answers. Executory uses may be created 
by deed under the Statute of Uses, or by will 

How %8 a condition fcyi^ taking the names and arms 
of a aettloT efnfovced f 

By way of shifting use, by means of which, if the 
party for the time being refuse or neglect within a 
definite time to assume the name and arms of the 
settlor, the lands will shift away from him, and vest 
in the person next entitled. 

Are shifting uses subject to the restraints against 
perpetuities, and are they destructible t and, if so, by 
what means i 

Shifting uses are subject to the restraints against 
perpetuities. In their nature they are indestructible } 
but if subsequent to, or in defeasance of an estate tail/ 
they may be barred by the same means as remainders 
expectant on the determination of an estate tail. 

What are powers'^ and how may they be divided f 

A power is an authority given to a person to revoke, 
alter, or modify the uses of an estate already limited 
by means of a declaration or appointment operating 
under the Statute of Uses. They may be divided into 
(1) those simply collateral, i.e., where the donee of the 
power has not, nor ever had, any estate in the land ; 
and (2) those not simply coUateittl, which are either 
powers appendant or powers in gross. {Edwards v^ 
Slater, L. C. Conv. 305.) 

WJtat is a power appendant ? 
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A power appendanty or annexed to the estate, is 
where the donee of the power has an interest in the 
•estate to which it is annexed, and the use or estate to 
be created hj the power will take effect out of such 
interest; as where a tenant for life has power to grant 
leases. (Edwards v. Slater, supra,) 

What are powers in gross ? 

Powers in gross are those which are given to a per- 
son who had an interest in the estate at the time of 
the execution of the deed creating the power, or to 
whom an estate is given by the deed as well as the 
power, but which enables him to create such estates 
«nly as will not attach on the interest limited to him» 
as in the case of a power given to a tenant for life to 
make a jointure which will take effect after his death. 
{Edwards v. Slater^ supra.) 

How does an appointment under a power in a con- 
veyance or settlement affect the estate and the convey^ 
unce or settlement of it? 

The effect of the appointment is to defeat the uses 
«f the estate already limited, and to raise in favour of 
the appointee a use corresponding to the estate ap- 
pointed, which, being served out of the original seisin, 
is immediately executed by the statute, and trans- 
mitted into an equivalent legal estate. 

Where a power of appointment over real estate is 
executed, from whom does the appointee immediately 
take in poi/at of estate, viz., the party creating the power 
or the party executing it t and state the reason. 
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From the party creating the power ; for the appoint- 
ment is not an independent conveyance, but merely a 
limitation of the use ; and the appointee derives his 
title under the original conveyance, and is in the same 
position as if the instrument had actually contained a 
limitation in his favour to the extent of the estate 
appointed. 

A,, under a power, appoints afee-svmple estate to B, 
and his hei/rs to the use of C. a/nd his heirs, what estates 
legal and equitable do B, and C, respectively take f 

The power of disposition exercised by A. extends 
only to the it^e of the land ; therefore, if he appoint to 
B. and his heirs, B. has the legal estate by virtue of 
the Statute of Uses, and the use to C. and his heirs, 
being a use upon a use, is not executed ; and he, there- 
fore, only has an equitable estate in fee-simple. 

A fee^mple estate is conveyed to such uses as A. 
shaU appoint. A,, in execution of his power, appoints to 

B. and his heirs to the use of C. and his heirs i/n trust 
for D. and his heirs. In whom is the legal estate i 

6. has the legal estate, for the reasons stated in the 
last answer, and holds in trust for D. and his heirs. 

C. takes nothing. 

If A. (seised to uses to bar dower) appoints the fee 
to B. to the use of C7., D., and E., would the estates of C, 
D., and E. he legal or equitable ? 

The estates of C, D., and E. would be equitable, for 
the reasons before stated. 

A fee-simple estate is conveyed to C.to such uses as 
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A. should appoint. A. sells to B., and exercises the 
power by conveying the estate to C. (a trustee for B,) 
and his heirs to the use of B. and his heirs, in whom 

m 

does the legal estate vest ? 

The legal estate is vested in C, for the reasons before 
stated. 

Lands stand limited to such uses as A. sliaU by 
deed appoint^ and in default of appointment to the 
use of A. infeey A\ in pursuance of his power appoints, 
a/nd by way of further assurance conveys to B, and 
C. and their heirs to uses. Are the uses executed 
by the Statute of Uses, or do they take effect in equity 
only f 

If, at the time of the execution of the deed, the 
power is valid and subsisting, the subsequent con- 
veyance to B. and C, and their heirs, is of course 
inoperative, and the uses will not be executed by the 
statute. But if the power by any means have been 
suspended or extinguished, then the conveyance 
takes effect, and the uses will be transferred into 
possession. 

ffhen a,power is executed by will, at what point of 
tinne does it take effect ! and would there be any dif- 
ferent in this respect if the power were executed by 
deed with a power of revocation to the appointor i 

In the case of the will, the appointment there* 
under takes effect from the death of the testator. In 
the case of the deed from the date of the instrument ; 
though, if a power of revocation be reserved, the ap- 
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pointment thereunder is liable to be defeated at any 
time during the life of the donee of the power. 

State in general terms the rule for determining how 
far a power is suspended or eidinguished by any act 
of the donee of the poiver, having also an interest in 
the estate, affectvng that iifUerest. Could such donee after 
creating a charge on his estate eccerdse a power in 
any way defeating such charge ? 

In this case the power is a power appendant, as the 
donee has an interest in the estate ; and the use to be 
created by the power is to take effect out of such in- 
terest Such a power will be suspended by alienation 
by the donee of part of his interest, or entirely eoctin- 
guished by an alienation of the whole of such interest^ 
After creating a charge, therefore, on his estate, he 
could not in any way defeat it by exercising the power. 
{Edwards v. SlcUer^ supra.) 

If a tenant far life^ with power of leasvag, ivere to 
alienate his whole life-interest, would that power he 
extinguished} Wotdd a power in gross be ecctin^ 
guished by alienation of that interest ? 

If a tenant for life, with power of leasing, alienate 
his whole life interest, his power, being a power appen- 
dant, would be wholly extinguished (see last answer) ; 
but a power in gross would not be extinguished by 
such alienation, for, as the donee of the power can only 
alienate his own interest, and the appointment under 
the power is not to take effect until after the de- 
termination thereof, he does not, by an execution of 
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the power, in any way derogate from his own grant* 
{Ed/wards y. Slater, supra.) 

A tenamt for life, with power of leasing, mortgages 
his estate, how far is he tliereby restrained from exer- 
cising his power t May, or may not, stipidaiions be 
made in the nwrtgage deed for the exercise of such 
power, and what would in ordinary cases he proper t 

He is only restrained firom exercising his power in 
any way that may be to the prejudice of the mort- 
gagee. StipulatioDs may be made in the mortgage 
deed for the exercise of the power, with the consent of 
the mortgagee, or in such manner as maybe agreed on; 
and, in ordinary cases, such stipulations would be ad- 
yisable and proper. 

Trustees under a settlement of real estate have a 
pou^r of sale with the consent of the tenant for ]J,ije. 
The tenant for life encunii)ers his life estaie, can he 
afterwards consent to a sale ? 

Yes ; the power of consent will still remain in him, 
notwithstanding he has mortgaged his life estate. (See 
notes to Edwards v. SlcUer, supra) 

If an estate is limited to A. for life, with power to 
grant leasees for 21 yearsy and A. conveys all his estate, 
rightf a/nd vnterest to B,, can B. execute the power ? 

If the power were expressly given to A. a/nd his as- 
signs, B. can exercise the power, for such a power, 
being annexed to an interest in the donee> will pass 
with it to any person who comes to the e^tat^ under 
hinu 
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What is the effect of a lease of two farms at an entire 
rent, one of which belongs to the lessor in fee and the 
other is subject to his power of leasi/ng ? 

If the rent were sufficient in amount for the twa 
farms, the power would be well executed ; and, upon 
the death of the lessor, the rent would be appor- 
tioned, and go according to his several interests in the 
farm. 

What is the effect of bankruptcy on a general power 
to appoint real estate ? 

The power will become vested in the trustee under 
the bankruptcy; for it is provided by the Bankruptcy 
Act, 1869, that the trustee under the bankruptcy may 
exercise, for the benefit of the creditors, all powers 
(except the right of nomination to a vacant ecclesi- 
astical benefice) which might have been exercised by 
the bankrupt for his own benefit. 

Where a will contains a power to raise money out 
of an estate not confined to raising it out of the rents, 
or a power to charge the estate generally^ would such 
power authorise a sale (W mortgage of the estate, or 
both? 

Yes ; the Court will in such a case so construe those 
words as to give a power to raise by sale or mortgage, 
unless restrained by other words. 

By the Act caUed the Trustees and Mortgagees Act, 
passed 2Sth August, 1860, in all cases where by deed, 
wiU^ or other instrument of settlement^ executed after 
the passing of the Act, a power of sale is given, there 
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being given by the Act authority to exercise such power 
of sale, in the way, under the restrictions, and with the 
jxrwers tloerein mentioned. Decribe in a general way 
the powers and awthorities given by the Act. 

When under any such instrument trustees or other 
persons have a general power of sale, they may sell, 
either together or in lots, and either by public auction 
or private contract, at one or several times, and under 
special conditions, and may buy in, and rescind or 
vary any contract for sale, and resell, without being 
responsible for loss ; and they are to have full power 
to convey to the purchasers. (Ss. 1, 2, 3.) 

May minerals, with right to work them, be excepted 
by trustees of a settlement out of a conveyance of land in 
fee, awl remain distinct i^roperty ? What amendment 
of the la^u on this point as to certain sales or dispo- 
sitions has been made by a recent statute ? 

A trustee or other person authorised to dispose of 
land by way of sale, or exchange, partition, or enfran- 
chisement, may, with the sanction of the Court to be 
obtained in a summary way, dispose of the land with- 
out the minerals, or of the minerals without the land, 
unless expressly forbidden by the instrument creating 
the trust or power, and all such sales made before the 

Act are expressly confirmed. (25 & 26 Vict. c. 108.) 

« 

Before this it was held that they could not do so under 
ihe ordinary power of sale and exchange. 

May a deed or will, executed by virtue of a power 
Q*equinng attestation by three witnesses, be executed 
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only in the presence of two ? If so, name the stcUutes 
respectively authoonsin^ sttch attestation. 

By the Wills Act (1 Vict, c- 26), it is provided that 
every will executed in the manner required by the 
Act shall be a valid execution of a power of appoint- 
ment by will, notwithstanding some additional solem- 
nity is required, and by the 22 & 23 Vict. c. 35, it is 
enacted that a deed executed in the presence of, and 
attested by, two witnesses, shall be a valid execution of 
a power of appointment by deed. 

Before the Wills Act, was there any exception to the 
ride that required a strict adherens to the prescribed 
formalities ? 

Before this Act every execution of a power to 
appoint by will was obliged to be effected by a will 
conformed in the number of its witnesses, and other 
circumstances of its execution, to the requirements of 
the power. 

If a' person having simply a power of appointment 
ovei' land and nx) estate executes a deed purporting to 
convey the land as if he were seised of the estate, would 
the conveyance vest the property in the grantee ? 

Yes, if the deed was executed with the required for- 
malities, for it is not absolutely necessary to refer to 
the power. 

When under a settlcTnent or will a father has a 
power to appoint among aU his children as lie may 
thi/nkfU, will an appointment which leaves out one or 
more of such children he effectual, or is it necessary he 
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fiJvould ajypaint a share to each^ and, if so, must such 
fihare be a sv.bstantial, or raay it he a merely novihial 
one J 

A father who has the power of appointing among all 
his children cannot leave out one or more of such 
children ; for, where an exclusive appointment is not 
authorised, any appointment by which any object of 
the power would be entirely excluded is void. For- 
merly it was necessary also that a stcbstantial share 
should he appointed to each child in such a case, but 
it is now provided that the appointment of a share, 
however small, shall be valid, and shall not be set aside 
on the ground of its being illusory. (1 Will. 4, c. 46.) 

A. by his will gives B. a power to appoint a sum 
of money to all, or some, or one of his (BJ*s) children as 
B, may think fit B. has several children; one of such 
children dies in B!s lifetime, leaving children, being 
B!s grandchildren. Is B. authorised under such power 
to appoint any part of the money to such his grand- 
children or any of them f 

No, he is not ; for a grandchild is not an object of 
the power. (Aleocander v. Alexander, L. C, Conv, 330.) 

Suppose an estate being settled upon A, for life, with 
reviaimler to such son of his as he should appoint, and 
A, should appoint to his son B., who has just attained 
twenty-one, and A. and B. should thereupon mortgage 
tlie estate to a third person for money advanced to A,, 
would such a transaction be valid i State the reason 
for your answer. 



CONVEYANCES UNDER THE STATUTE OF USES. 323 

A person having a power must exercise it bond fide 
for the end designed, otherwise it is corrupt and v6id. 
Accordingly, any exercise of the power under a bargain 
for, or even with a view to, the benefit of the appointee, 
or of any person nat an object of the power, is consi- 
dered a fraud on the power, and is void. In the 
case stated above the transaction would be liable 
to be set aside if it can be shown that the mortgagee 
had notice of the fraud. {Aleyn v. Belchier^ 1 L. C. Eq. 
339.) 

In case a father has a power of appointing a sum 
of money a/nwng his children, and, in consideration of 
a sum paid to him by one of such children, he makes 
an appointment in favour of such child, is the appoint 
ment good ? and give a reason for your a/nswer. 

This is clearly a fraud on the power, and void, foi 
the reasons stated in the last answer. 

State in a general way the origin, whether by com/nion 
laiu or decision, of the rule for prevention of refnvote- 
ness under the name of the rule against perpetuities, 
and give in defin/ite terms that rule, stating within, 
what pei'iod, reckoning from what tirtie, executory 
interests, other than those in remainder after an estate 
tail, must vest in right, if at all. 

The rule against perpetuities has been established 
by a series of judicial decisions, and is derived from 
the state of the law with respect to entails; even 
upon the most permanent plan, that of strict settle- 
ment, the estate in tail could not, after Taltaram'a 

T t 



324 THE PRINCIPLES OF THE LAW. 

case, be presented from alienation longer than during 
the life of the taker of the first estate of freehold, and 
the non-age of the tenant in tail in remainder. By 
analogy to this it has become the rule that an execu- 
tory interest must vest within the period of any fixed 
number of existing lives^ and an additional term of 21 
years, allowing further for the period of gestation, 
should gestation actually exist. 

To what extent can real property he settled without 
violating the rule against perpetuities ? 

During the existence of a life or lives in being, 
and 21 years after. {Cadell v. Palmer, L. C. Conv. 
321). 

Does the law of pei^petuities pt^ohibit the breaking 
tip of an estate in fee- simple into several estates in fee- 
tail, to take effect one after another, and, if not, why 
nx)ti 

No, it does not. As tlie rule against perpetuities 
does not apply to remainders after an estate tail, for 
the liability of that to be barred is a sufficient protec- 
tion from perpetuity. 

State fully the four pe^nods during which the accu- 
mulation of the profits of real or personal property 
can be made, and give the exceptions. 

The four periods are (1) during the life of the 
grantor; or (2) 21 years from the death of the grantor 
or testator ; or (3) during the minority of any person 
living or in ventre sa mire at the death of such 
grantor or testator ; or (4) during the minority only of 
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any person who, under the instrument directing such 
accumulation, would, for the time being, if of full age, 
be entitled to the income so directed to be accumu- 
lated. (39 & 40 Geo. 3, c. 98.) But the Act does not 
extend to any provision for payment of debts or 
raising portions for children, or touching the produce 
of timber or wood. 

If the trust ds created should exceed the 'period 
beyorul which the accumulation of the i/ncome of trust 
property is by law prohibited, wiU it fail altogether, 
or hotu otherwise ? 

It will be good for the twenty-one years allowed by 
the Act, but if it exceeds the time allowed by the rule 
against perpetuities it will be void altogether. (OHjffiths 
V. Vei-e, L. C. Conv. 430.) 

In case of a will coming/ within the new WiUs Act, 
and containing a resid/aary devise, how will void 
a^umvlations directed to be made out of real estate 
pass? 

They will go to the residuary devisee, 

What is ike dAfference, as regards the rule against 
peipetuities, between a general and special power f 

In the case of a general power the property is evi- 
dently not tied up so long as such a power exists over 
it, and neither the reason nor the rule which forbids 
a perpetuity has any application till some settlement 
is made in exercise of such power ; the limits of per- 
petuity therefore commence from the time of the 
appointment. But in the case of a special power, when 
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it is to be exercised onlj in fayoor of a particular class 
of objects, the property subject to the power is evi- 
dently already tied np in favour of that class. The 
limits of perpetuiiy, therefore, are to be reckoned 
from the date of the instrument creating the power ; 
and if any interests given by the power would have 
been too remote if inserted in the original settlement, 
they will be too remote when given in exercise of the 
power. 

Ifinastrict settlement apowerofsale and exchange 
he giverij not expressly limited in its duration^ is it 
vaUd, and if so, during what period and state of dr- 
cmnstanees will it contvrme ? 

It has been decided that such a power is not void in 
consequence of its exercise not being in terms limited 
by the settlement to the period allowed by law for 
the vesting of a shifting use. When the entail b 
barred or comes to an end the power is destroyed. 



COHVETANOBS BT TENANTS IN TAIL AND MABBIEI) WOMEN. 

Explain the nature and objects of fines and reco- 
veries, and what was substituted in their place by the 
Act of Parliament abolishing the same. 

In their nature and origin both fines and recoveries 
consisted of fictitious suits in the Court of Common 
Pleas at Westminster, brought for the recovery of the 
possession of land, in which the intended alienee was 
supposed to recover the estate by process of law. Their 



CONVEYANCES BY TENANTS IN TAIL. 327 

object -was to confer a title on the alienee in those 
cases where an ordinary conyeyance would not suffice, 
as in the case of conveyances by married women and 
tenants in tail. FiTies were the most ancient, and were 
so called because they put an end to the suit then 
commenced, it being compromised, and also to all 
other suits and controversies concerning the same 
matter. Common Recoveries were introduced to elude 
the Statute de Bonis, and differed from a fine by being 
carried on through every regular stage of proceeding. 
A fine levied by a tenant in tail barred the issue only 
of the tenant ; a common recovery barred also all 
remainders and reversions, and all executory limita- 
tions over. 

As to the more simple modes substituted by the 
Act, see post. 

State the date and title of the Act of Parliament 
under which an estate tail can now be barred, and its 
principal eTiactments. 

The 3 & 4 Will. 4, c. 74, passed in the year 1833, 
intituled ''An ActfortheAbolition of Fines and Recover- 
ies^ and for the Substitution of more Simple Modes of 
Assurance." It first enacts that after 3l8t December 
1833, no fine shall be levied or recovery suffered of 
lands of any tenure, and then provides new methods 
for barring testates tail, establishes the office of pro- 
tector of the settlement, and enables tenants in tail 
to grant leases, as before mentioned. It also contains 
provisions enabling a married woman to dispose, by 
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the means therein specified, and with her husband's 
concurrence, of any estate which she alone or he in 
her right may have, as fully and effectually as if she 
were a/e7ne sole. 

How 7nay an entail be barred ai, this day, — 1. By 
tenants in tail in possession f 2. By teTiarU in tail in 
remainder f 

By the Fines and Recoveries Act every actual 
tenant in tail, whether in possession, remainder, con- 
tingency, or otherwise, can dispose of the lands 
entailed for an estate in fee-simple absolute by any 
mode of assurance, provided that it be by an actual 
conveyance, and not one vesting in contract only, and 
that it be by deed, and enrolled within six calendar 
months after the execution. If the estate tail be in 
remainder, and there be a '' protector of the settlement,'' 
his consent must be given by the same deed, or one 
enrolled at the same time, in order to render the bar 
effectual against those in remainder or reversion. 

Suppose a tenant in tail conveys the fee-simple of an 
estate by lease and release to a purchaser, what estate 
does the purchaser acquire ? 

Any form of conveyance, provided it be by deed 
executed by the tenant in tail and duly enrolled, and 
provided the protector (if any) consent, is sufficient 
to pass the fee-simple to the purchaser. • 

If, under the Act of 1833, for the abolition of fines 
and recoveries^ a tenant in tail makes a valid con- 
veyance to a purchaser and his heirs, is the purchaser's 
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estate necessarily a fee-sim/ple absolute, or what else 
tmay it he under any, and, if any, what drau/mstances ? 

Not necessaiily ; as if the estate tail be in remainder, 
and there be a protector who does not consent^ the 
purchaser will take only a base fee. 

Before S Jk 4i WUl. 4, c. 74, whose concwi^renoe was 
necessary to enable a tenant in tail in remainder caj- 
pectant on an estate of freehold to bar the entail, and 
whose concurrence is now necessary i 

Before the Act the concurrence of the person in 
whom the immediate freehold was vested. Since the 
Act the concurrence of the ** protector of the settle- 
ment " is necessary. 

Who is the "pi^otector of the settlement?" Can a 
tenant in tail in remainder bar his estate tail without 
the protector's consent ? and, if so, what are the nature 
and liabilities of the estate which he can create ? 

The " protector of the settlement " is generally the 
owner of the first estate of freehold (or for years de- 
terminable on a life or lives) prior to the estate tail, 
provided such prior estate be created by the same 
settlement But the settlor may by the settlement 
appoint any number of persons, not exceeding three, 
to be together protector. 

A tenant in tail in remainder may by an assurance, 
without the protector's consent, bar his own estate 
tail, but not the rights of those claiming in expectancy ; 
such an assurance will therefore convey no more than 
a base fee determinable on the failure of issue. 
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Land w hy deed limited to the nee of A. for life, 
with r&maiTider to B, in fee, B. dies, having hy another 
instruTnent, na/mely, his wiU, demsed the land (subject 
to A.'s life estate) to C. in tail, with remainder over, 

A, is still living, C is desirous of barring his estate 
tail. State whether there is any protector of the settle* 
ment whose consent is necessary in order to en^ible C, 
to bar the estate tail. 

Here the prior estate is constituted by a different 
assurance to the estate tail ; there is therefore no pro- 
tector. (See last answer.) 

A . is tenant for life, B. is tenant in tail in remainder 
under the settlement ; A. sells his life interest to C. Who 
are the necessary parties to the instrument by which 

B. may acquire an estate in fee-simple in remainder i 
The office of protector is a personal one, and there- 
fore A« does not lose his right to act in that capacity 
by a transfer of his life estate. Consequently A., and 
not C, must join with B. in barring the entail. 

In case the person who would otherwise be protector 
is a lunatic, idiot^ or of UTisound mind, who is then 
the protector ? 

When the person who would otherwise be protector 
is incompetent by reason of insanity, the Lord Chan- 
cellor or other the person or persons for the time 
being entrusted by the King's or Queen's sign manual 
with the care and commitment of the custody of the 
persons and estates of lunatics or idiots, is to be the 
protector of the settlement in his stead. 
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Where a married woman is protector of the settle-^ 
ment, how is her consent given in order to bar the 
entail ? 

If the prior estate in respect of which she is pro- 
tector is settled to her separate use, she is to hold the 
office independently of her husband ; but where not so 
settled, she and her husband together are to be the 
protector, and to be deemed one owner. But in each 
case she may give her consent in the same manner as 
if she were a feme sole, and the deed need not be ac-^ 
knowledged by her. 

What estate can a tenant in taU in remainder create 
by any assurances executed — (1) lovth^ or (2) without^ 
the consent of ike tena/ntf(yr life in possession i 

(1) An estate in fee-simple. 

(2) A base fee. 

Land is devised to a son A.for life^ and, after his 
death, to a daughter B. for her life, and after the 
decease of both, to the heirs of the body of A. A, has 
am, only son, who is, of course^ heir apparent, wnd also 
daughters; he wishes the estate to go to his daughters, 
and not to his son. Can he by any, and what, means 
effect this without the consent of his son ? 

Here, by the rule in Shelley's case, the limitation ta 
the heirs of the body of A. following the gift to him 
for life, confers on him an estate tail, and is not ta 
be understood as conferring any distinct estate on the 
persons who may be his representatives. A. can, 
therefore, without the consent of his son, bar the 
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entail, and then devise the fee-simple to his daughters, 
or settle it as he pleases. 

Estates are settled upon A, for life, remainder to 
B. for life, remainder to the heirs of the body of B., 
remainder over. Can B., by any, and v)haty Toeans 
bar the entail during the life of A, t 

Here, again, B. (by the same rule) is tenant in tail 
in remainder, expectant on the life estate of A., who 
is protector of the settlement. B. can, therefore, with 
A.'s consent, bar the entail. 

A. and B, are Toan and wife, but have no child; 
land is limited to A. and the heirs of his body by B. 
During the life ofB,, or after her death, can A. by any, 
and what, msans acquire an estate in fee-simple vn 
the land ? 

During the life of B., A. being tenant in special 
tail may, by deed enrolled under the Fines and Reco- 
veries Act, bar the entail and acquire the fee-simple 
in the land; but after the death of B. he is only 
tenant in tail after possibility of issue extinct, and 
cannot therefore bar the entail. 

PiHor tothe3 Jk 4i WiU. 4, c. 74, if a tenant in tail, 
wiiJi the immediate rerriainder or reversion in fee to 
himself levied a fine, he created wlvat was called a ba^ 
• fee, which immediately merged in the reversion, and 
became subject to any charges affecting the latter, the 
title to which he was also in future obliged to show. 
What difference in this respect has been made by the 
above statute, both as respects past and future cases t 
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By this Act it is declared that in such a case the 
base fee shall not merge, but shall be ipso facto en- 
larged into &s large an estate as the tenant in tail, 
with the consent of the protector (if any), might have 
created if the remainder or reversion had been in any 
other person. (S. 39.) The effect of this is that, instead 
of the base fee being destroyed and the reversion in 
fee becoming an estate in possession, as was the case 
before the Act when the tenant in tail levied a fine, 
the reversion in fee is destroyed, together with all 
charges affecting it, and the base fee is converted into 
a fee-simple absolute, in the same way as when before 
the Act the tenant in tail suffered a common re 
covery. 

If a tenant in fee-ainvple contracts to make a con- 
veyance and dies before it is Tnade, equity will enforce 
the contract against his heir ; is there a like equity as 
to tJte contract of a tenant in tail f Give a reason for 
your answer. 

No ; for it is expressly enacted by the Fines and 
Recoveries Act that no disposition by a tenant in 
tail resting only in contract either express or implied, 
or otherwise, and whether supported by a valuable or 
meritorious consideration or not, shall be of any force 
at law or in equity. (SI 40.) 

Is any reference to the statute necessary in a dis- 
entailing assurance ? and what is the effect of omitting 
the enrolment of the deed within the specified time ? 

No reference to the statute is necessary in a disen- 
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tailing deed. If not enrolled in time, it will have no 
effect under the Act. 

Where Tnoney is settled upon trust to he invested ht 
real estate, and to which A. (a married woTnan) is 
£ntitled for life, and B, (tenant in tail) is entitled in 
remainder, in what way should a transfer of their 
interests be effected ? 

In such a case, the provisions of the Fines and 
Recoveries Act apply to the money so to be invested, 
in the same way as they would apply to the lands to 
be purchased, supposing the same to be actually pur- 
chased and settled. A., therefore* would be considered 
jas protector, and B. as tenant in tail in remainder. 
But the money is still regarded as personal estate, 
And the form of assurance will be, not by a convey- 
ance appropriate to realty, but by a mere deed of 
assignment executed by A. and B., and enrolled within 
^ix months after execution, A.'s husband must also 
concur, unless her life interest is for her separate 
use. 

Money is directed to be laid out in the purchase of 
lands to be settled, and of which A. would be tenant 
hi tail. A, prefers having the money ioistead of its 
being laid out Can he by any, a7id what, means 
avoid such investment, and obtain the money to be 
paid to hvm at his own disposal f 

Yes; by executing a deed of assignment by way of 
ilisentailing assurance. (See last answer.) 

How did a married uxyman pass her interest in 
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freehold estate before tiie Fines and Recoveries Act ? 
and hxm since t 

Before this Act, by fine or recovery levied or 
suffered by the husband and wife, in which the wife 
was examined apart from her husband as to her freedom 
and consent. 

Since that Act she may dispose thereof by deed, in 
which her husband must concur, and which must be 
acknowledged by her before a Judge of the Supreme 
Court, or before two Commissioners, or a Judge of the 
County Court, and they must before they receive the 
acknowledgment examine her apart from her husband, 
to ascertain her free and voluntary consent. An 
official memorandum of the fact is endorsed on the 
deed, and a certificate thereof, on parchment, signed 
and verified by affidavit, is filed of record in the 
Court. 

State in detail the three interests which married 
women may pass by a deed ackTWwledged before a 
judge or commissioners. 

(I) Under the Fines and Recoveries Act a married 
woman may by this means dispose of any land, and 
money to be invested in the purchase of land, and 
dispose of, release, surrender, or extinguish any 
estate or interest in, or power over, the same. (S. 77.) 
(2) Under 8 & 9 Vict. c. 106, a contingent, an exe- 
cutory, and a future interest, and a possibility coupled 
with an interest, in lands of any tenure may be dis- 
posed of, and any estate or interest in lands of any 
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• 

tenure disclaimed, by a married woman in the same 
way. (Ss. 6 & 7.) (3) And under 20 & 21 Vict. c. 57, 
a future or reversionary interest, Tested or contingent^ 
in personal estate may be disposed of, and any power 
over the same may be released by her. (See post.) 

Can a married woman by any, and what, means 
sever a joint tenancy of real estate t 

Yes ; by deed acknowledged in the way before ex- 
plained, for the Stat 3 & 4 Will. 4, c. 74, empowers her 
to dispose of and extinguish any estate which she (or 
she and her husband in her right) may have in lands 
of any tenure. 

Does the Statute 3 <& 4 Will, 4, c. 74, apply to the 
equitable, cw well as to the legal, estate of a 'niarried 
woman, or to leaseholders for years ? 

It applies to both legal and equitable estates. The 
husband becomes by the marriage possessed of the 
wife's leaseholds in her right, and can dispose of them 
as he pleases by any act during the coverture. (See 
post) 



WILLS OF REAL AND PERSONAL ESTATE. 

What is a will I 

A will is the legal declaration of a man's intentions,, 
which he wills to be performed after his death. 

Who m/jby Toake a will, and what persons are in- 
capable of mukin^ a will f 
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By the Wills Act it is enacted that any person may 
dispose of his real and personal estate by will, except 
infants and married women. But, at common law, 
idiots, lunatics (except during lucid intervals), per- 
sons imbecile from disease, old age, or drunkenness, 
are incapable of making a will. Traitors and felons 
also, from the time of their conviction (except as to 
trust property). And outlaws are incapable of making 
a will of personal property, while tne outlawry con- 
tinues. 

At whcU age may a will of real or 'personal estate 
he made ? 

Since the Wills Act, no person under the age of 21 
years can make a will ; before this Act, infants might 
make a will of personal estate, at the age of 18. 

When, and of whai property, Toay a married womxin 
mxxke a will t 

By the Wills Act, no will by a married woman shall 
be valid, except such as might have been made by her 
before the Act. As a general rule, she is incapable of 
making a will without her husband's consent, and this 
consent may be revoked at any time before the pro- 
bate. She may, however, (1) devise her copyholds 
under a special custom ; (2) make a will in pursuance 
of an ante-nuptial agreement, or of a post-nuptial 
agreement for consideration; (3) or by virtue of a 
power ; (4) or of property, real or personal, to which 
she is entitled for her separate use ; (5) when she is 
executrix, she can make a will for the purpose of de- 
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volving her representative character ; (6) if she have 
obtained a protection order, or is judicially separated, 
or if her husband has abjured the realm, or been 
banished, the wife's disability ceases both as to real 
and personal estate. 

State the mode in vjhwh a will is required to be 
executed by the Act 7 Will, 4, <fc 1 Vict. c. 26, for the 
amendment of the law relating to wills : and has any 
further alteration been made t 

The 1 Vict. c. 26, enacts that the will must be 
signed at the foot or end thereof by the testator, 
or by some person in his presence, and by his direc- 
tion; and the signature must be made or acknow- 
ledged by the testator in the presence of two or 
more witnesses present at the same time ; and such 
witnesses must attest and subscribe the will in the 
j)resence of the testator. And, as to the position of 
the signature, it is, by 15 & 16 Vict c. 24, made suffi- 
cient if it is so placed that it is apparent on the face 
of the will that the testator intended to give eflfect by 
such signature to the writing signed as his will. But 
the signature is not sufficient to give effect to any dis- 
position underneath, or following it, or inserted after 
it was made. 

Previously to Janu^i^, 1838, how many witnesses 
were required to a ivill of real estate, and how many 
io a will of personal estate^ and what is the present 
lavj in regard to each f 

The Statute of Frauds required three witnesses at 
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least to a will of real estate, but none were necessary 
in the case of a bequest of personal estate. Now, by 
the Wills Act, two witnesses are necessary in each case. 

Who ought not to he an attesting witness to the 
execution of a wiU i 

Any person to whom, or to whose wife or husband, 
any beneficial gift or appointment is made by the 
will. For, although the evidence of such a witness 
is admissible to prove the will, the gift to him or her, 
or to his or her wife or husband^ will be void. 

Wliat is the effect of a legacy to a child of an attest- 
ing mitn^s ? 

The legacy is good, as the Wills Act only declares 
that a gift to the husband or wife of an attesting wit- 
ness shall be void 

Is tltere any, and wluit, valid objection to an executor 
or creditor being an attesting luitness to the execution 
of a xoUlt 

No ; for it is expressly provided that no person shall 
be incompetent as a witness on account of his being 
executor, and that a creditor may be a witness even 
though there is a charge for payment of debts. 

Is it requisite that the testator see the witnesses 
attest the wiU i 

It is not necessary that he should actually see the 
signing ; it is only requisite for it to be done within 
his view, so that he might see it if he look. 

Whxit are the j/roper solemnities to he observed on 
the execution of a will by a testator who is blind ? 

z2 
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The will should be read over to him, though thi» 
is not absolutely necessaiy ; for, in proportion as the 
infirmities of a testator expose him to deception, it 
should be the care of all persons assisting in the 
transaction to be prepared with the clearest proof that 
no imposition was practised. The witnesses must sign 
in such a position that the testator, if he had his eye- 
sight, might have seen them. 

Micst all the tvitnesses sign their names in the pre- 
eence of each other t 

This is not required by the Wills Act, only that the 
testator should sign in the presence of both at the same 
time, and that each witness should sign in the testa- 
tor's presence. But neither of the witnesses should 
leave the room before signing. 
Is a wUl unattested under any circumstances valid f 
Ye& Wills of personal estate made by soldiers in 
actual military service, and seamen at sea, need not be 
in writing, or attested. Except in the case of petty 
officers, and seamen in the royal navy, and of marines^ 
and non-commissioned officers of marines, and of 
merchant seamen, so far as relates to any pay or prize 
money. 

If alterations are made in a will lyrevious to the 
signing, wJuit precautions would you use with respect 
to them t 

The testator and witnesses should sign in the mar- 
gin, or in some other part of the will opposite or near 
to such alteration, or at the foot, or end of, or opposite 



WILLS OF REAL AND PERSONAL ESTATE. 34j1 

to a memorandum referring to such alteration. (1 Vict. 
c. 26, s. 21.) 

What is necessary if the testator makes an aUeror' 
Hon after signing ? 

The will must be re-executed ; such alteration being 
signed in the way described in the last answer. 

How can ilie revocation of a will be now effected ? 

There are four modes in which a will may be re- 
voked: (1) by another will, or writing, executed in 
the same way as the original will ; (2) by burning, or 
other act done animo revocandi ; (3) by the disposi- 
tion of the property by the testator in his lifetime ; 
(4) by marriage. By the first and third of these modes 
the will may be revoked either entirely or partially ; 
by the second and last the revocation will be total. 

State the effect of a nuirriage upon the will of a 
man before and since the 1 Vict, c, 26. 

Before this Act, marriage of a testator and birth of 
a child generally amounted to an implied revocation. 
Now, by sect. 18 of the Wills Act, it is expressly de- 
clared that every will shall be revoked by marriage 
except one made in exercise of a power of appoint- 
ment, when the estate thereby appointed would not, 
in default of such appointment, pass to his or her heir 
or personal representatives. 

StcUe the effect as to revocation by any conveyance 
or act done relating to the estate disposed of, not being 
in itself an act of revocation,sixhsequently to the exeaii^ 
tion of the will. 
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No alienation subsequent to the execution of the 
will will prevent its taking effect on any estate dis- 
posable by the testator at his death ; so that if lands 
are sold, and re-acquired after the date of the will, 
they will pass under the original devise. 

Will a mortgage in fee operate in law and equity 
as a revocation of a %viU made prernously ? 

No ; the devisee will take the estate^ subject to the 
mortgage. 

How may a revoked wiU or codicil be avbeequently 
revived ? 

Only by re-execution, or by a codicil duly executed, 
showing an intention to revive it. And when any 
will or codicil which is partly revoked and afterwards 
wholly revoked is revived, such revival shall not extend 
to so much thereof as was revoked before the revo- 
cation of the whole, unless a contrary intention can 
be shown. (1 Vict, c 26, s. 22.) 

What effect has a codicil pi'operly executed under 
the 7 WUl. 4, and 1 Vict. 26, on a wiU Toade pt^evioualy, 
which ^uould have been good as the law then stood, but 
not 80 under this Act ? 

If the codicil clearly refers to the wiU, or if both 
the will and codicil are written on the same paper, 
the will will be rendered operative, though not pro- 
perly executed. 

Is a will made before a marriage, and consequently 
thereby revoked, revived by a codicil made after mar^ 
riage giving legacies, but not referring to the will 
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otherwise tJtcin by the introductoi*y words, " This is a 
codicil to my will" ? 

These introductory words, aided by parol evidence of 
extrinsic circumstances explaining the intention of the 
testator, would be sufficient to incorporate the avIU 
with the codicil^ and render the latter operative. 

What is the difference of construction between a deed 
and a will ? and why is the difference made ? 

Wills are subject in a great measure to the same 
rules of interpretation as apply to deeds; but, as in 
making a will, a party is supposed to be inops coneilii, 
there are many instances in which a more liberal con- 
struction is allowed, and the law will carry the in- 
tended limitations into effect, though the words used 
would be insufficient or improper in a deed. Thus, a 
fee may be devised without words of inheritance, and 
an estate tail without words of procreation. 

When there are two clauses absolutely inconsistent 
with each other, which dause prevails, the first or the 
last ? and is this rule the same in both deeds and wUls, 
and if different, in whai particular ? • 

In a deed, the former clause prevails. In a will the 
general rule is that the latter clause shall prevail, as 
implying a change in the testator's mind. 

Suppose before the Act 1, Vict. c. 26, a house was 
devised to the use of A, and his heirs upon trust for B., 
arid in a deed a limitation in the same wounds. What 
estates do A. and B. respectively take under the deed 
and will t 
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Under the deed A. takes a legal estate in fee-simple, 
and B. an equitable estate for life. Under the will, 
A. takes a legal, and B. an equitable estate in fee- 
simple ; for in such a case the cestui que trust takes 
an equitable interest co-extensive with the legal 
estate of the trustee. And this is so whatever the 
date of the will. 

Give in the most brief forvi of words a devise of a 
freehold estate, say Blackacre, in fee by A. to B. Are 
words of inheritance absolutely necessary t How may 
they be dispensed with ? 

'' I devise my freehold estate, called Blackacre, to R 
and his heirs." Words of inheritance are not abso- 
lutely necessary in a will ; for, by the Wills Act^ a 
devise without such words is suflScient to pass the 
fee-simple, or other the whole estate of the testator, 
unless a contrary intention appears. But it is better 
to insert in wills the technical words indispensable in 
the case of deeds^ so as to express with certainty the 
quantity of estate to be devised. 

WiU a fee-simple pass by wUl to the devisee without 
words of limitation ? and, if it wUlpass, cite the autho- 
rity for your answer. Would it be the same if the 
testator* made his will in 1801, and died in 1857 1 

Since the Wills Act, a fee-simple will pass by ^will 
without words of limitation. The Act only applies to 
wills made after the 1st January, 1838, without re- 
ference to the date of the death of the testator. 
In wills made before the Act 1 Vict. c. 26, mention 
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some of the expreasiona, not being words of Ivm/Uation, 
which were held to confer afee-^mnple. 

If the words of the testator denoted the quantum 
of interest or property that the testator had in the 
lands devised, and not a description merely of the 
specific estate or land devised, then, although no 
words of limitation were added, the whole extent of 
that his interest passed by the gift. Thus a devise to 
one in fee-simple^ or to one for ever, or to him and his 
assigns for ever, passed the fee-simple. 

Devise to B, after the death of A. Does A. take any 
and what estate i 

An heir-at-law cannot be disinherited, except by 
necessary implication {i.e,, an implication so strong as 
to exclude the possibility of testator's intention being 
otherwise). Thus, a devise to B. after the death of A. 
gives A. an estate for life, by necessary implication, 
if B. be the heir-at-law of the testator ; for, unless he 
takes it, no one else can. But A. takes no estate if B. 
is not the heir-at-law, for the heir-at-law would then 
take until A/s death. {Gardner v. Shetdon^ L. C. Conv. 
541.) 

Suppose a testator to have devised his lands away 
froTTi his eldest son, and to have directed by his vnU 
that his eldest son should n/ot be his heir, would this 
declaration have any, and, if any, wliat effect i Give 
a reason for your answer. 

No effect whatever ; for the only event in which 
the heir could take anything would be by the death of 
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the devisee in the testator's lifetime, and consequent 
lapse of the devise ; to this he is still entitled^ not- 
withstanding such declaration, unless the lands are 
expressly devised to some third person, or there is a 
residuary devisee, for unless the heir take, no one else 
can. 

Supj)08e a mil to demae all the testator's real estate, 
and the testator, after executiTig his will, purchase w 
acquire a freehold estate, and do not suhsequenUy re-- 
eocecute his ivill, or make any devise of such estate, to 
whom upon his death will such after purchased, or 
acquired, estate descend ? 

To the devisee, under his will. 

On wlvat words or eocpressions in a wUl of real pro- 
perty, and on what other circumstances will depend 
ilte question whether or no real estate purchased after 
the date of the will passes under the devises in it? 

Such afler-acquired property will pass under the 
will, unless a contrary intention appears. Thus, where 
the words of a specific devise exclusively point to the 
period when the will is made, such a contrary inten- 
tion would be sufficiently indicated. 

A. by will bequeaths £10,000 to " the heirs of the late 
jB.," who will take under this bequest^ assuming that 
there is nothing in the conteoct of the will to explain the 
vx)rds ? 

The person who is the heir of B. at the death of the 
testator will take the £10,000. For, even where the 
entire subject of the gift is personal, the words '* heir" 
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or "heirs," if unexplained by the context, must be 
taken to be used in their proper sense. 

A gentleman, a widower^ having real and personal 
estate, makes his own wiU in these tei^iis : " / give my 
real estate to my eldest son A. and his sons in succes- 
sion fo^^ ever. I give my personal estate to my right 
heirs in equal shares as tenants in common." He 
dies, leaving three sotis and two daughters. Give the 
construction of this wiU. 

A. takes an estate in tail male in the real estate. 
As to the bequest of the personal estate, though the 
word " heirs*' must, as a general rule, be taken to be 
used in its proper sense, here it would be construed to 
mean children, and the sons and daughters would take 
in equal shares. 

What is the constrvxition of the words " die ^fAtlwut 
issue" in a devise or bequest of real or persoiud 
estate ? 

These words are construed to mean a want or failure 
of issue in the lifetime, or at the death of such person, 
and not an indefinite failure of issue, unless a contrary 
intention appears by reason of such person having a 
prior estate tail, or of a preceding gift being without 
(without any implication arising from such words) a 
limitation of an estate tail to such person or issue, or 
otherwise. (1 Vict. c. 26, s. 29.) 

An estate, consisting partly of a freehold and partly 
of leasehold, is devised to A. for life, with remainder to 
B.for Ufe^ with remainder to the heirs of the body of A^ 
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What interest does A. take in the freehold and lease- 
hold respectively i 

A. ivill take an estate tail in the freeholds (subject 
to B/s Ufe estate) under the rule in Shelley's case ; 
and he will take the leaseholds absolutely, subject to 
the executory bequest to B. for life, in case he survive 
A. ; for words conferring an estate tail in real estate 
give an absolute interest in personal estate. {Leven- 
thoipe V. AshHe, L. C. Conv. 763.) 

If a will devises property to A. for life, with re- 
nudnder to B,foi' life, with reraainder to B.'s first and 
other sons successively in tail, and B. dies between the 
oiuiHng of the will and the death of the testator, what 
effect would that death have on the devises, and how 
ivould the propeii:y go ? 

If B. leave a son surviving him, such son will take 
an estate tail in remainder expectant on A/s life estate. 

What is the effect of a bequest of residuary estate ? 
(1) "To my fiends and relations;" (2) "To my 
Qiear relations;'* (3) "jPo my nearest relations;" 
(4) " To my poor relation's ;" and (5) " To t/ie most 
necessitous of my relations V 

The word " relations/' taken in its widest extent, 
embraces an almost illimitable range of objects, and 
unless some line were drawn the gift would be void 
for uncertainty. To avoid this, recourse is had to the 
Statute of Distributions ; and it is held that a gift to 
relations applies to the person or persons who would 
by virtue of these statutes take the personal estate 
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under an intestacy, either as next of kin or by repre- 
sentation of next of kin ; but such persons will take, 
not in the proportions assigned by the statute, but 
equally per capita. 

This rule is not departed from on slight grounds ; 
thus, a gift to "my friends and relations/' to "my 
near relations/' to "my poor relations/' or to *'the 
most necessitous of my relations/' will in general be 
construed in the same nvay ; but in the case of a gift 
'* to my nearest relations/' the next of kin will take 
to the exclusion of those who, under the statute, would 
have been entitled by representation. 

If there be a bequest of the residue of personal estate 
to testator's wife for life, and aftenvards to the rela- 
tions of the testatory what person or persons will take 
under the description of relatione? 

A bequest to relations applies to the person or 
persons who would, by virtue of the Statute of Dis- 
tributions, take the personal estate under an intestacy. 

A, bequeaths a legacy to B.for life, and after his 
death to B,'s next of kin. B. dies, leaving a widow, a 
TTwtfier, and a sister ; who is entitled to the legacy, and 
in wlvat proportions^ and why i 

B/s mother -will take the whole legacy, in exclusion 
of both the widow and sister ; because " next of kin," 
without reference to the Statute of Distributions, means 
the nearest of kin only, the one person of several next 
of kin who is the nearest related. A wife cannot take 
as next of kin to her husband. 
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Wluit condriiction does ^ the Court put upon the 
word " survivor " in a will ? Is it ever construed to 
niiean "otfiev,*' and, if so, under what circumstances t 
Point out the distinctive force oj the word " other *' in 
the expression " survivory or other of them," 

The general rule is that, where unexplained by the 
context, the word " survivor" must be interpreted 
according to its natural meaning; but as this con- 
struction very commonly defeats the intention of tes- 
tators, the Court has always shown a readiness to 
adopt a more liberal construction, and read the word 
as synonymous with ** other." Thus, where it appears 
from the whole will that the testator intended the 

• 

other should take, whether he was living at the time 
of the accruer or not; for instance, if lands are de- 
vised to two daughters in tail, and on the death of 
either without issue to the survivor in tail. If one 
die leaving issue, and then the other dies unmarried, 
the issue of the married daughter will be entitled, 
though she did not survive her sister. The jointure of 
the words " survivor" and "other'* will of course forbid 
confining the bequest to those who literally survive. 

Suppose an annuity is given by ^vill to A, inde- 
finitely, does he take it for life or in perpetuity? 

For life only; for though a simple gift of personalty, 
or of the dividends or annual proceeds of a specified 
fund, passes the absolute interest to the legatee with- 
out words of limitation, yet where an annuity is so 
given, the annuitant takes only for life. 
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An annuity of £60 a year was bequeathed by a 
testator to his son F. oiU of certain stock, and the 
annuity was directed not to be sold until after F, and 
his wife's death, nor until F/s son should attain 
tiventy-one ; was the annuity so given limited to F,'s 
life, or did lie take a perpetual annuity by the bequest / 
Give the reasons for your anstver. 

This would be a perpetual annuity, for two reasons : 
(1) Because when the will dedicates the corpus of a 
fund to the purchase of an annuity, it is a gift in 
perpetuity. And (2), where the will deals with an 
annuity as being in existence, and operative beyond 
the period of the life of him who is first to enjoy it, 
and no other period can be fixed for such duration 
short of making it perpetual, the annuity is considered 
in perpetuity. 

If a testator gives an annuity, and directs a sufjl" 
cient principal sum to be appi^opriated by his exe- 
cutors to purchase the annuity, but tJie intended an- 
nuitant demands the innncipal oftJce executors, can this 
demand be r€sisted,and,if not, wJiat precautions sJvould 
be taken in the unll to prevent the possibility of this 
occu7*ring 1 

If the purpose of the gift is the benefit solely of the 
donee himself, he can claim the principal, even in 
spite of the express declaration by the testator that 
he shall not be permitted to receive the money. {Stokes 
V. Cheek, 29 L. J. Cli. 922.) There should, therefore, 
be a provision in the will that, on any attempt to 
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assign or charge the annuity, it should cease, and fall 
into the residue. 

Are there any cases in tvhich the interest of a devisee 
or legatee does not lapse by their death in the lifeti/me 
of the testator ? Give instances. 

There is no lapse : — (1) in the case of a devise of 
real estate to any person in tail who leaves inherit- 
able issue surviving testator: (2) in the case of a 
gift of an absolute or transmissible interest to a child, 
or other issue of the testator, who leaves issue sur- 
viving the testator : (3) in the case of gifts in joint 
tenancy to several, of whom one at least survives the 
testator. 

A testator having three sons deviled, lands to his 
youngest son in fee ; the youngest son died before the 
testator, leaving tivo daughters and no son. To whom, 
on the death of the testator, would the land go ? State 
the reason for your answer. 

' To the two granddaughters of the testator as copar- 
ceners; for, in this case, there is no lapse; but the 
devise takes effect as though the youngest son had 
died immediately after the testator. 

A testator leaves a legacy to his son and a I'egacy to 
his nephew; both die before the testatoi\ leaving children. 
Do the legacies lapse ? and, if not, to whom are they 
respectively payable ? 

The legacy to the son does not lapse, but is payable 
to his next of kin. The legacy to the nephew lapses, 
as he does not come within the exception to the general 
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rule, but will go to testator's next of kin, or residuary 
legatee. 

Will a lapsed devise of real estate go to ijie residuary 
devisee of real estates^ if any ^ or to ttie testator's heir? 

Unless a contrary intention appears by the will, 
lapsed devises are included in the residuary devise (if 
any) contained in the wilL 

A., by will, devises his estate called Blackacre to -B., 
and gives the residue of his real estate to C, B, dies 
in the testator's lifetime. To whom will Bladcacvyi go i 

To C, since the 1 Vict. c. 26 (s. 25). 

A testator bequeaths the residue of his personal estate 
to several persons as tenants in common, one of the 
residuary legatees (not being a son (W other issue of 
the testator) dies in the lifetime of the testator. What 
becomes of his sltare f 

His share will lapse, and go to the next of kin, unless 
the bequest be made to a class, as to the children of A. 
in equal shares, in which case all who answer that 
description at the testator's decease will be entitled. 

When xoill U'ust and moiigaged estates pass under 
a general devise, and wheu not i 

By a devise in general terms a trust or mortgaged 
estate will pass, unless an intention to the contrary 
can be inferred from expressions in the will or the pur- 
poses or objects of the testator. Thus, if the testator 
charges his property devised generally with debts or 
legacies, or if he limits it to uses in strict settle- 
ment with remainders over, or for the separate use of 

A A 
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a married woman, the legal estate in trust or mortgaged 
estates will not pass. (Lord Braybroke v. Inskip, L. C^ 
Conv. 376.) 

If lands are devised to a ti^tistee, his heirs, and 
assigiu, upon trust, iliat he (w* they sell the saifiie, and 
no power of appointing a new tmstee is given by the 
%villy and the ti^stee by deed conveys the land to A., in 
order that he may execute tlie ti*nst, can A., as assignee 
of the tt^stee do so f And if instead of making the 
coQiveyance to A, the trustee has died, devising the trust 
estate to A., could A. then have executed the tinist ? 

In the first case A. cannot, as assignee of the trustee 
under the deed of conveyance, execute the trust ; for a 
trustee cannot by deed inter vivos alien his trust. But 
in the second case, where the trustee has died and 
devised his trust estate to A., he can execute the trust, 
for where the trusts are confided to a trustee " and his 
assigns," they may be legally performed by the devisee 
of the trustee. If the lands were vested in the trustee, 
simpliciter without any reference to his heirs or 
assigns, the devisee could not act as trustee, though 
the legal estate would be vested in him. (See notes to 
Braybroke v. Inskip, L. C. Conv. 876.) 

What is an executory devise ? 

It is such a limitation of a future estate or interest 
in lands as the law admits in the case of a will, though 
contrary to the rules of limitation in conveyances at 
common law. Thus a devise may be made of a free* 
hold in futuro, or a fee upon a fee, both which limita- 



WILLS OF REAL AND PERSONAL ESTATE. 355 

tions would be void in a conveyance at common law. 

Give three instances of an eooecutory devise, 

(1.) A devise of lands to A., an infant, and his heirs ; 
but in case A, should die under the age of twenty-one 
years, then to B., and his heirs. 

(2.) Devise to A. for life, and after his decease and 
one year to B. in fee. 

(3.) Devise to B. and his heirs, to take effect six 
months after the testator's death. In each of these 
eases B. has an executory interest. 

If BUtckaa^e were wished to be devised to B. in trust 
for two infant children in moities, but so that in case of 
the decease of one before the testator, the su^'viving child 
is to take the entirety, how is that to be accomplisli^ ? 

By devising it to trustees in trust for the two infant 
children and their heirs as tenants in common, with an 
executory devise over to the survivor and his heirs in 
case one of them should die before the testator. By 
this means they would be entitled to the estate in 
equal moieties, if both survived the testator, but if one 
died in his lifetime the survivor would take the whole 
under the cross executory limitation to him and his heirs. 

Freeholds of inheritance are devised unto, and to 
the use of, A» and his heirs, but if he shall die wittiout 
issue living at the time of his decease, to AJs sisters in 
fee. What estates do A. and his sisters take respec- 
tively in such freeholds ? 

Since the Wills Act, A. will take an estate in fee 
simple, subject to an exectttoiy devise over to his- 

A A 2 
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« 

sisters in the event of his dying without leaving issue 
at his death. 

What is the difference between an executory devise 
and a shifting use ? 

An executory devise is a limitation of a future or 
executory interest by will ; a shifting use is a similar 
limitation by a conveyance operating under the 
Statute of Uses. (See ante.) 

State ilie difference between a remainder and an 
executoiT/ devise, and between an executoi^ devise and 
a conditional limitation. 

The principal differences between an executory 
devise and a remainder are — (I) a remainder may be 
limited in a conveyance at common law, an executory 
devise is admitted only in Wills ; (2) a remainder is a 
future estate which depends upon and waits for the 
<1ctermination of a prior estate ; an executory devise 
arises of its own inherent strength, and oftens puts 
an end to a prior estate ; (3) a remainder must 
vest at the instant the preceding estate determines, an 
executory devise may arise at any time ; (4) a remainder 
cannot be limited after an estate in fee-simple, an 
executory devise may. A conditional limitation is the 
2:ame as a shifting use. 

Within what time must it be lyrovided tliat the 
contingencies of an executoiy devise eltaU happen ? 

Executory devises are subject to the rule against 
perpetuities. The time is reckoned from the death 
of the testator. 



^^ 
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In case of a charge by will comiimj into operation 
since the Law of Property Act, 1859, of debts and 
ler/acies, who is clotlied ivith power to raise money 
necessary for the purpose, and by what means?- 

Where a testator has made such a charge, and has 
devised the estate so charged to any trustees for the 
whole of his estate, and has made no express provision 
for raising such debts or legacies, such trustees may, 
notwithstanding any trusts actually declared, raise the 
same by sale or mortgage ; but if the testator has not 
devised his whole estate to any trustees, the executoi's 
are to have the same powers. 

On payment of purchase-money to trustees, ivhat 
is to be attended to on the paH of the purchaser ? Is 
Hie purchaser of an estate, sold subject to a devise for 
payment of debts generally, bound to see to the appli^ 
cation of the purcIuise-Tnoney ? 

It is now provided by 22 & 23 Vict, c. 35, s. 23, that 
the bond fide payment to, and receipt of any person to 
whom any purchase or mortgage money shall be pay- 
able upon any express or implied trust, shall effectually 
discharge the person paying the same from seeing to 
the application; and the 23 & 24 Vict, c. 145, s. 29, 
gives the like effect to the receipts in writing of a 
trustee for any money payable to him in exercise of 
any trust or power. Before the statute, the purchaser 
vfVLS bound to see to the application of his money when 
legacies or scheduled debts were charged, but not when 
debts generally 
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WJten lands are devised^ charged vnili the payment 
of debts alone, or charged %vith debts and legacies 
together, or dtarged with legacies alone, can the demsee 
in either, and if in eitlier, in which of these cases, 
'make a good title to a purchaser, or a 'mortgagee, 
without his being obliged to look to the discharge of 
such debts and legacies ? 

If legacies only are charged on the lands, the pur- 
chaser or mortgagee is bound to see his money duly 
applied in their payment ; if, however, the debts are 
'iihargcd, then, whether there be legacies also charged 
or not, the practical impossibility of obliging the pur- 
'chaser or mortgagee to look to the payment of so 
uncertain a charge, exonerates him from all liability to 
•do more than simply pay his money to the devisee on 
his sole receipt. This is in no way altered by the 22 
& 23 Vict., c. S5, s. 14, as that section applies only to 
Revises to trustees, and it is expressly provided that 
the provisions of the Act are not to apply to a devise 
to any person of the testator's whole estate charged 
with debts or legacies. 

If real estate be devised to a t'i^ustee who is unwiU 
ling to act, and who has not acted, what is the usual 
and proper course to be taken by him t 

He should execute a deed of disclaimer. 

What is the diffei^ence between a spedfix) and a 
general legacy i Give an instaTice of eaxih, 

A specific legacy is a bequest of a specific part of the 
testator's personal estate ; for instance, a bequest of 
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'*the service of plate presented to me on, &c." A 
general legacy is one not so distinguished, but is 
payable only out of the general assets, as a bequest of 
a mourning ring of the value of £10. 

How should a legacy of stock in the funds be 6e- 
queatlied so as to make it a specific and not a general 
legacy ? 

Some particular stock must be specified, thus a 
bequest of " £100 consols now standing in my name," 
is a specific legacy, but a bequest of " £100 consols " 
merely is a general legacy. 

What are the advantages of general over specific 
legacies, and what the disadvantages ? 

A general legacy is not liable to ademption by the 
act of the testator in his lifetime as a specific legacy is, 
but on the other hand it is liable to abatement in case 
of a deficiency of assets, while a specific legacy must 
not be sold for the payment of debts, until the general 
assets are exhausted. 

State tvliether, in case of a deficiency of assets, specific 
legacies can be required to abate. 

A specific legacy does not abate with the general 
legacies, but must be paid or retained by the executor 
in preference to those which are general, and must 
not be sold for the payment of debts until the general 
assets are exhausted. 

Who are the proper parties to assign a lease of a 
decea^d testator, ivho bequeathed it specific(dly, and 
ivhy ? 
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The legatee should convey with the executors con* 
sent. The reason is that the personal property, in- 
cluding chattels real of the testator, vest in the 
executor from the moment of the decease, to be applied 
by him, first, in payment of the testator's debts, and 
then according to the directions of the will, and there- 
fore property specifically bequeathed will not belong to 
the legatee until the executor has assented to the 
bequest. 

Wliat is a vested and ivhat a contingent legacy ? 

A legacy is said to be vested when the interest or 
right of the legatee is so fixed as to be transmissible to 
his executor or administrator, even although he die 
before the time arrives for the payment of the money. 

It is said to be contingent where it is given only on 
the happening of some contingency, and will be alto- 
gether extinguished by the death of the legatee before 
that period. 

Portions given to arise otit of lands to be paid 
at tiventy-one, or .marriage. The object dies under 
twenty-one without having been married, what becomes 
of the 2>ortion ? The same question as to a legacy of 
2'>ersonalty. 

The portion to arise out of the land will not be raised 
for the benefit of the administrator of the deceased, 
but will sink into the land for the benefit of the inhe- 
ritance, for as it is bequeathed to the legatee on an 
event 2>6rso7iaZ to himself, it is presumed that the 
testator intended him to have it only on the happening 
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of that event. {Lady Pawlett v. Lord Pawlett, L. C* 
Conv. 720.) 

A legacy of personal estate to be paid at twenty-one^ 
is an interest vested so as to pass to the representatives 
of the legatee, if he die under age. {Stapleton v. 
Cheales, L. C. Conv. 724.) 

A, by his will gives and bequeaths a legacy of £200 
to B, (a stranger), and directs his executors to 'pay it 
on B'a attaining twenty-one, B, dies under twenty- 
one, and after tlie death of A. Who is entitled to the 
legacy, and ivhy ? 

In this case the legacy to B. is a vested legacy, it 
being debitum in prcesentl though solvendum in 
futuro, it will therefore belong to his administrator on 
his death under twenty -one. (Stapleton v. Cheales, 
L. C., Conv., supra.) 

In the absence of any express direction, hoiv may 
an executor deal with a legacy given to a niinoi', so as 
to be free from respoiwibility t 

The only way in which he can obtain a proper dis- 
charge is by paying it, after deducting legacy duty, 
into the Bank of England, with the privity of the 
Paymaster-General for the time being, on behalf of such 
infant. 

What is the effect of the Statute of Limitations on a 
legacy ? 

That it cannot be recovered after the end of twenty 
years after a present right to receive it accrued to some 
person capable of giving a discharge for it, unless in 
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ihe mean time some part of the legacy or interest 
thereon has been paid, or some written acknowledg- 
ment of the right thereto given ; only six years' arrears 
^f interest on the legacy can be recovered. 

What are assets ? 

Assets are all the property, real and personal, 
x)f a deceased person^ "which is chargeable with and 
fipplicable to the payment of his debts and legacies. 

If a man dies seised of lands, are they liable as 
jogainst his devisee, or heir-at-law^ for the payment of 
his debts of both kinds, or either*, and whicft t 

By the 3 & 4 Will. 4, c. 104, real estate of a 
deceased not made subject to the payment of his debts 
is to be considered as assets to be administered in 
equity for payment of his debts, as well qn simple 
contract as on specialty. 

3 <fr 4 Will. 4, c. 104, renders freehold and copyhold 
estates liable to the payment of specialty and simple 
contract debts. Under the statute, are those legal or 
equitable assets, and is tJiere any class of creditors 
entitled to be paid their debts before others ? 

They were equitable assets ; but it was especially 
enacted that creditors by specialty in which the heirs 
were bound, should be paid in full before creditors by 
simple contract, or by specialty in which the heirs 
were not bound, were paid any part Since the 32 & 
33 Vict. c. 46, however, they will all participate 
equally. 

A testator cliarges all his estate with the payment 
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of his debts; are creditor's by simple contract by such 
will on a level vAih specialty creditors holding secu- 
rity when the heirs are bound ? 

Yes ; in such a case the Court of Chancery allowed 
all creditors to participate equally, on the ground that 
" equality is equity/' This was so before the 3 & 4 
Will. 4, c. 104, and was not altered by that statute. 

In what court or registry should a will of per- 
sonalty be pi*ovedy where the testatoi' leaves bona 
notabilia in different districts ? 

Formerly, if the testator left bona notahilia, i.e,, 
chattels to the value of a hundred shillings, in two 
distinct dioceses, then the will was to be proved before 
the Metropolitan of the province by way of special 
prerogative ; hence the Archbishops' Courts were called 
Prerogative Courts. Now a will may be proved in 
London, or in the registry of the district where the 
deceased had at the time of his death a fixed place of 
abode, without reference to the locality in which the 
property of the deceased may be. 

What was the position^ legal and equitable^ of an 
executor in respect of residue undisposed of by the will 
previously to the statute 11 Geo, 4, and 1 Will, 4, c. 40 ; 
and what alteration did the statute maJce i 

Before this statute it was held that such undisposed 
of residue devolve4 to the executor's own use, but 
equity laid hold of any circumstance or expression in 
the will which would rebut the presumption of a gift 
to the executors, and held them to be trustees for the 
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next of kin. By that statute the executors are in all 
cases to be held to be trustees, unless a contrary inten- 
tion appears. 

A. by will appoints B, executor. B. dies, and by Ids 
will appoints C, executoi\ Does C. by accepting the 
oj^ce become the representative of A,, and is he bound 
to administer AJs estate ? 

Yes; C. by accepting office becomes the represen- 
tative of A., and is bound to administer A.'s estate. 
An executor cannot renounce probate of the first will 
and take probate of the second. 

Can one of several executors^ or one of several admi^ 
nistrators, assign leaseholds of his respective testator 
or intestate, or must they all concur ? State any dis- 
tinction, if it exists, and the reasons for it. 

An assignment of leaseholds by one of several exe- 
cutors is good, but it is doubtful whether such au 
assignment by one of several administrators is also 
good. It has been said that executors and adminis- 
trators stand in this respect^ as in others, on the same 
footing, but the point is not conclusively settled. 

What is an execuUn* de son tort ; and in what cases 
is a discliarge given by him available against a claim 
brought by the legal rep^*esentatives ? 

Where a stranger takes upon him to act in the 
affairs of the deceased without just authority, he is 
called an executor of his own wrong, de son tort, and 
is liable to all the trouble of an executorship without 
its advantages. All his lawful acts are good, and 
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therefore a discharge given by him in the rightful 
<;ourse of administration will be available as a defence 
against a claim brought by the legal representative. 

When a sole or sui^viving executor dies intestate, 
how is a legal loersonal representative of the oHginal 
testator constituted ? 

An administrator must be appointed to distribute, 
according to the will of the testator, such of his effects 
a,s were not distributed by the deceased executor. In 
such case the administration is called an administra- 
tion de bonis nan administratis. 

If the wiU of A, is proved by his two executors, B. 
end C, then B. dies intestate, and then C, dies testate, 
but without naming executors, who tvill be the legal 
personal representative to A. ? 

Administration de bonis non must be taken out. 
If a trustee of a tei^m dies leaving an eocecutor, who 
dies and leaves an executory who is the representative 
of the tmstee, and who if the executor dies intestate ? 

In the first case, the executor of the trustee's exe- 
cutor will be the trustee's representative, for the in- 
terest vested in an executor by the will of the deceased 
may be transmitted by the will of the same executor, 
but the administrator of the trustee's executor has no 
privity or relation to the tinistee, and therefore in the 
second case an administrator de bonis non of the 
trustee must be appointed. 

If A. dies leaving B., C. and D. his executors, and 
B. only proves his will, and dies, leaving C. and D. 
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him surviving, who wUl he the legal personal repre- 
aentative of AJ 

C. and D. will be the legal personal representatives 
of A., and they or either of them can prove the will 
under the power reserved to them in the grant to B. ; 
but if they renounce, administration de bonis non must 
be taken out to A., for, as B. dies, leaving C. and D. 
surviving, no interest in the executorship is transmis- 
sible to his own executor. 

If the testator do not namie any executor oj his vAll, 
who would he entitled to probate ? 

Administration cum testam^ento annexo will be 
granted to the residuary legatee. 

Define the difference between proba/te duty, legaci/ 
duty, and succession duty f 

Probate duty is an ad valorem duty, payable in 
respect of the whole of the personal estate and effects 
of the testator in the United Kingdom, when the 
value of such estate exceeds £100. Legacy duty is 
payable on every legacy and every share of personal 
estate under an intestacy, when the value of the legacy 
or share amounts to £20. The rate varies according 
to the degree of relationship which the legatee bore to 
the deceased. Succe&sion dutj^ is payable on every 
succession (see ante, p. 273), and varies in the fame 
way. 

If a testator diesy leaving personal propeHy in 
France, India, and Canada, and not transferable in 
E'ngland, are such assets liable to probate and legacy 
ditty f 
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Probate duty is not payable in respect of property in 
a foreign country belonging to a testator dying in 
this country, although the property be brought into 
this country by the executor ; but if the testator was a 
British subject domiciled here all his personal property 
wherever situate is liable to legacy duty. 

Does a will executed (since ilie late Statute of Wills) 
in the presence of two witnesses pass real estate in the 
British colonies or any of them ? 

It passes real estate in such of the colonies only as 
have adopted the Wills Act; therefore where the testator 
has realty in the colonies it is generally advisable to 
execute the will in the presence of three witnesses, 
and introduce the word " published " in the attestation 
clause. 

In regard to the Act of 1861, " To Amend the Law 
with respect to the Wills of Personal Estate made by 
British Subjects/* in case of the will of a British subject 
Tncule out of the United Kingdom, dying after that Act, 
by the i*ule of ivhat country mud the will be executed ; 
and in that respect is tliere any and what option ; and 
is or not the wiU of a BHtish subject mude in the 
United Kingdxmi affected by his domicU ? 

Every will made ovl of the United Kingdom by a 
British subject is, so far as regards personal estate, held 
well executed, whatever may be his domicil, if made 
according to the forms required; either (1) by the law 
of the place where made ; or (2) the law of the place 
where the testator was domiciled when it was made. 
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or (3) the law then in force in that part of Lcr 
Majesty's dominions where he had his domicil of 
origin (24 & 25 Vict. c. 114, s. 1); and every Will of 
personal estate made within the United Kingdom by 
a British subject is held to be weU executed (whatever 
his domicil), provided it be executed according to the 
forms required by the laws then in force in that part 
of the kingdom where the will was made. 



INTESTACIES. 

What is the meaning of the term, dying intestate f 

It means dying without making a will. 

In case of iiitestacy as to real estate, to wlioin vMl it 
descend ? 

To th^ heir-at-law. 

What do you understand by the legal maxim^ nemo 
est hs&res viventis ? 

That no person can be the actual complete heir of 
another till the ancestor is dead. 

What is the difference betiueen an heir apparent 
and an heir presumptive ? 

An heir apparent is one whose right of inheritance 
is indefeasible, provided he outlives his ancestor, as the 
eldest son ; an heir presumptive is one who, if the 
ancestor should die immediately, would be his heir, but 
whose right may be defeated by the contingency of 
some nearer heir being bom, as a brother or nephew 
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whose presumptive succession may be destroyed by the 
birth of a child. 

What are the general rules as to the descent offree^ 
hold lands of inheritance ! 

As altered by the 3 & 4 Will. 4, c. 106, the rules ot 
descent may be thus stated : — 

(1) In every case the descent shall be traced from 
the purchaser. 

(2) Inheritances shall, in the first place, lineally 
descend to the issue of the purchaser in infinitum. 

(3) Males are preferred to females, and an elder male 
to a younger; but females (when there are several) 
take together. 

(4) The issue of the children of the purchaser repre- 
sent or take the place' of their parents in infinitum, 
the children of the same parent being always subject 
(amongst each other) to the same law of inheritance 
as contained in the third rule. 

(5) On failure of the issue of the purchaser, the 
inheritance shall descend to the nearest lineal ancestor 
then living in the preferable line, supposing no issue 
of a nearer deceased ancestor in that line to exists 

(6) Among the lineal ancestors of the purchaser, the 
paternal line (whether of the purchaser or of any an- 
cestor, male or female) is always preferred to the maternal. 

(7) Where an ancestor, to whom, if living at the 
purchaser s death, the inheritance would, according to 
the fifth rule, have descended, dies before the purchaser,, 
leaving issue, the issue of such ancestor in infinituni^ 

B B 
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shall represent him, according to the same law of suc- 
cession as before laid down with respect to the issue of 
the purchaser ; but with this addition, that those 
related by the whole blood to the purchaser are pre- 
ferred to those related by the half-blood. 

(8) An eighth rule has now been added by the Stat. 
22 & 23 Vic. c. 35, that where there is a total failure 
of heirs of the purchaser, the descent shall be traced 
from the person last entitled to the land as if he had 
been the purchaser thereof. 

Wliat are tlie chief alterations in the law of descent 
effected hythei &^ WUl. 4, c 106. 

(1) It abolished the maxim seisina facU stipUenu 

(2) It allowed the inheritance to ascend ; and 

(3) It let in the half-blood. 

A. buys an estate and devises it to 5., who survives 
A., and dies without issue and intestate, from whom is 
tlie descent to be traced, and why f 

From B., the purchaser, as he is the person last 
entitled who did not take by descent. (Rule 1.) 

State (he law of primogeniture. 

Primogeniture is the right of the eldest among males 
to inherit, in exclusion of the younger (Rule 3.) 

A. dies intestate, seised in fee-simple, leaving one 
daughter (B.), a grandson by a deceased daughter (C.)^ 
a grandson and granddaughter by a deceased daughiei* 
(D,), a granddaughter by a deceased son (E,), and two 
granddaughters by a deceased daughter (F.) ; to whom 
will A.'s real estate descend! 
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The granddaughter of the deceased sou (E.) will be 
entitled under Eules 3 & 4. 

A, dies, leaviTig two graTuldaughters, the issue of a 
deceased daughter ; a grandsouy the issfwe of another 
deceased daughter y and two daughters; to whom xmU 
his estate in fee-simple descend ? 

To all of them as coparceners; the two grand- 
daughters and the grandson being entitled to stand 
in the place of their deceased parents. (Rules 
3&4.) 

A. dies without issue, leaving a father and brother 
of the half-blood and a sister of the whole blood ; upon 
whom would the estate have descended previous to the 
operation of the Inheritance Act, 3 <& 4 Will. 4, c. 106, 
and upon whom would it descend subsequenUy to tJiat 
peinod? 

Before the Act, the estate would have descended to 
the sister of the whole blood, as under the old law 
the inheritance was not allowed to ascend, and the 
half-blood was excluded; now, however, the father 
will inherit under Rule 5. 

A nian seised in fee dies intestate and without issv^, 
leaving a widow, a father, and an elder brother ; 
who becomes entitled to his estate, and by what 
lawi 

Subject to the widow's dower, the father will be 
entitled under Rule 5. 

A. dies seised of real estate, without issue, and 
intestate, leaving his grandfather and hisfAJs) motherf 

B B 2 
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and a brother and sister, him surviving; which of these 
is his heir t 

His brother is his heir. (Rule 5.) 

A man dies intestate, leaving a wife^ a daughter of an 
aunt on his motJter's side, and tJve son of an aunt on 
his fatfcers side, his only relations ; to whom would his 
real estate descend ? Give the reason for your answer. 

Subject to the widow's dower, it will descend to the 
son of the aunt on the father's side, under Rule 6. 

Explain the doctrine of " possessio fratris/* 

If a father had a son, A., and a daughter, C, by one 
venter, and a son, B., by another venter, and died in- 
testate, the lands descended to A., his eldest son. If 
A. entered, and then died seised without issue, B. 
could not by the old law inherit as heir to his half- 
brother, but the lands descended to C, his sister, the 
maxim being, possessio fratris facit sororem esse hw" 
redeni. 

If A. had not entered, the descent would have beea 
traced from the father, the person last seised ; B. 
would then have inherited in exclusion of his half- 
sister; now, by the new Act, the descent is to be 
traced from the last purchaser. 

Can i^ersons of the hcdf-blood inherit real estates by 
descent in any, and what case, and under what au' 
tharity f 

Under the Inheritance Act, a person of the half- 
blood is capable of being heir, and he will inherit next 
after a relation in the same degree of the whole blood 
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and his issue, when the common ancestor is a male ; 
and next after the common ancestor, when the common 
a;ncestor is a female ; so that a brother of the half- 
blood on the part of the father will inherit next after 
the sisters of the whole blood on the part of the father 
and their issue, and the brother of the half-blood on the 
part of the mother, will inherit next after the mother. 

A. seised ex parte materna, Tnakes a conveyaince to the 
U8e of hvmadf and his heir a ; what is the effect of this 
upon his estate t 

By conveyance the line of descent is broken, and A. 
becomes the purchaser; on his death the descent will 
be traced from him ; and, in default of issue, his 
ancestors ex parte paiemd will inherit in preference 
to those ex parte matemd. If no such conveyance 
had been made, the latter would have inherited in total 
exclusion of the former. 

A. and B. (each beiTig an only child) become sepor 
rately possessed of land in fee-siviple ; A. as heir-ai- 
law of his mother, and B. under his mother*s will. 
A, and B. both die intestate, each leaving a brother of 
his fath&r and a brother of his mother surviving himi 
to whom will the lands of A. and B. respectively go ? 

The lands of A. will go to the brother of his mother, 
for his mother is the purchaser, from whom the descent 
is to be traced, and consequently none of the relations 
on the father's side can inherit. The lands of B. go 
to the brother of his father, as B. is the purchaser, the 
line of descent being broken by the mother^s will. 
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How will the personal estate of an intestate he dis- 
iinbuted who dies leaving — 

(1) A wife and children. 

(2) A widow, one child, the children of a deceased 
child, and a brother and sister. 

(3) No children, but a widaw, a brother, and chil- 
dren by another brother or sister. 

(4) Ifo widow 01" issue, but nephews, the children 
of a deceased brother or sister, and great nephews, 
the descendants of another deceased brother or 
sister. 

(5) A deceased brother's dauglvter, and two grand- 
children of a deceased sister. 

(6) A motlier, two brothers, and a sister. 

(7) A mother, a brother, amd two children of a 
deceased brother. 

(8) A mother, mother-in-law, sister, sister-in-law, 
two nephews, sons of a deceased brother, a/ad a postiiu- 
mxms brother of the half-blood. 

(1) One-third to the widow, and the residue in 
equal proportions to the children. 

(2) One-third to the widow, another to the child, 
and the remaining third to the grandchildren, as re- 
presentatives of their parent. 

(3) Half to the widow, and the residue to the 
brother, and the children of the deceased brother or 
sister, the latter taking per stirpes. 

(4) The whole to the nephews ; the grand-nephews 
being excluded^ as no representatives are admitted 
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among collaterals, farther than the children of the 
intestate's brothers and sisters. 

(5) The whole to the deceased brother's daughter, 
for the same reason. 

(6) The whole is divided among his mother, brothers, 
and sisters, equally* 

(7) One-third to the mother^ another to the brother, 
and the remaining third to the two children of the 
deceased brother. 

(8) It will be divided into four equal parts, of 
which one will go to the mother, another to the sister, 
another to the two nephews, and the remaining fourth 
to the brother of the half-blood. 

State when the next of kin take per stirpes and 
ivhen per capita. 

They claim per stirpes when they all claim in right of 
another person jure repreeentationis, and per capita 
when they claim in their own right, as in equal degree 
of kindred. 

Is there any, and, if any, what difference between 
the distributive share of an intestates effects taken by 
brothers and sisters of the half-blood and whole blood I 

Relations of the half-blood are entitled equally with 
the whole. They were formerly excluded from the 
inheritance of land for reasons purely feudal, which 
have nothing to do with personal estate. 

A freeman of tlve City of London dies intestate, 
leaving a wife, two sons, and three children of a 
deceased son; how is Uie personal estate divided. 
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and how would it he divided under similar circum^ 
stances if the person dying were not a freeman of 
Londont 

The City of London had a peculiar custom of dis* 
tributing intestates' effects, which was expressly 
excepted out of the Statute of Distributions ; but this 
and all other such customs were abolished by the 
Statute 19 & 20 Vict, c 94 ; therefore, the personal 
estate of the intestate, whether a freeman of the City 
or not, will be divided as follows : one-third to the 
wife, and the remainder to the two sons and three 
grandchildren, the latter taking per stirpes. 

What rvle is applicable to the succession or devo- 
lution of real or personal estate when the domicile is 
not English 1 

The succession to, or devolution of, real estate is 
governed by the lex loci rei sitoe; that to personal 
estate by the law of the domicile of the deceased 
owner. 

How is the disposition of the personal estate of 
an intestate Englishman domiciled in France regu' 
latedf 

By the French law. 

What is the order in which next of kin are entitled 
to letters of administration t 

Those nearest in degree to the intestate ; therefore, 
in the first place, the children are entitled, being pre- 
ferred to the parents, though in the same degree ; the 
parents come next, then follow brothers and sisters. 
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and then grandfathers and grandmothers ; for, though 
all these 'are in the second degree, the former are 
preferred ; next to these are uncles and nephews, and 
the females of each class respectively ; and, lastly, 
cousins. 

If a man dies intestate, leaving a wife, mother-iu" 
law, step-mother, a sister, a niece, daughter of a de* 
ceased brother, two nephews, sons of a deceased sister, 
and no other relaiions him sut^ving, who wiU be 
entitled to his real and persoTwl estate, and in what 
proportions t 

The real estate descends to the daughter of the 
deceased brother, subject to the widow's dower. The 
personal estate is divided as follows : one-half to the 
widow, and one-third of the other half to the sister, 
another to the niece, and the remaining third of such 
moiety to the two nephews. 

If a Tnan dies intestate, possessed, after paym^ent of 
his debts, funeral and testamentary expenses, of^ (1) 
railway bonds, (2) railway shares, (3) a king's share 
in the New River Company, (4) leaseholds for lives, 
(5) leaseholds for years, (6) a policy of £5000 on the 
lif^ of another person, (7) copyholds of inhei^itance, 
and (8) a freehold fixruse, leaving a widow and five 
sons and five duughters him sui^iving, upon whom 
WiU each of these several descriptions of property 
devolve, and in wliat propoHions i 

The railway bonds and shares (unless the latter are 
made realty by the Act of Incorporation), the lease- 
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holds for years, and the policy of assurance, are per- 
sonal property ; the widow, therefore, will take a third, 
and the children the remainder. The leaseholds for 
lives, if granted to the deceased and his heirs, will go 
to the eldest son as special occupant; but if not, they 
go to his administrator to be distributed as personal 
estate. The share in the New River Company is real 
estate, and therefore descends with the freehold house 
to the eldest son, as heir at law, subject as to the 
latter to the widow's dower ; and the copyholds also 
descend to him, subject to any special custom. 



COPYHOLDS. 

What are copyhold estates, and their Tnost common 
incidents or qiialities ? 

Copyhold estates are estates holden by copy of 
Court Roll, at the will of the lord, and according to 
the custom of the manor to which they belong. As 
to the incidents of copyhold estate, in which it differs 
from freehold, see next answer. 

State the differences between freehold and copyhold 
estates ? 

Copyholds differ from freeholds both as to the 
estate itself, and also as to its title or manner of 
acquisition. 

First, as to the estate itself : 

(1) A copyholder is merely tenant at will, though, 
as he is also tenant at will according to the custom — 
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that is, to hold in fee, or for life, he is considered as 
having a customary estate to that extent. 

(2) There are no estates tail, and no curtesy or 
dower in copyholds, except by particular custom. 

(3) The tenant, being merely tenant at will, cannot 
commit waste. 

(4) He cannot lease his lands for more than a year 
without the lord's licence. 

(5) He is liable to forfeiture, both for waste and on 
alienation for more than a year, and also on refusal to 
perform the proper services. 

(6) He is subject to fines on ever}' descent and 
alienation of his estate, and to heriots ; which latter, 
however, are sometimes payable by freeholders. 

Secondly, — They diflFer as to their title, or manner 
of acquisition ; copyholds being alienated, inter vivos, 
by surrender and admittance ; and, in the case of the 
decease of the tenant, his heir or devisee must be 
admitted to perfect his estate. 

To whom, in the absence of any special custom to 
the contrary, belong the tiniber and minerals v.pon 
and under the waste land of a coi^yhold manor ; and 
to whom the timber and minerals under copyhold 
lands? 

To the lord in each case : but the lord cannot enter 
on the land of the copyholder to take the timber or 
minerals to his own use without the consent of the 
copyholder. 

What leases can a copyhold tenant nfiake i 
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For one year only ; a demise for >a longer term is a 
.cause of forfeiture. 

What is a fieriot f claimable by whoni, from whom, 
und when t 

Heriots are a tribute to the lord of the manor, due 
either from the free or from the copyhold tenant* 
usually the latter. They accrue either in respect of 
death or alienation, but more ordinarily in respect of 
death. It is sometimes the best beast, sometimes the 
best inanimate good of the tenant, but it is always 
a personal chattel. It is no charge upon the lands, 
but merely on the goods and chattels. 

What is the meaning of ** copyhold fine arbitrary," 
as descriptive of the tenure of Bkickacre, and what i$ 
tlie practical effect of sucli tenure! 

This means that Blackacre is of copyhold tenure, and 
that the fine due to the lord on descent or alienation 
is arbitrary, t.6., at the will of the lord, and not fixed 
by custom. Practically, however, the fine would be 
limited to two years inproved value, as in no case is a 
fine of greater amount allowed to be taken. 

If copyholds are devised to three trustees, how is (he 
fine on their adTnittance caXcxdatedi 

Trustees being joint tenants, pay a single fine for all, 
and the fine would be calculated thus: two years' 
value for the first life, half of that on the second, and 
half of that sum on the third. 

What isfreebench, and how does it arise i 

Freebench is the interest to which the wife is 
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entitled in the copyhold lands of her husband after 
his decease. It generally consists of a life interest in 
one-third, though sometimes in the entirety. It can 
only arise by special custom. 

What is the distinction between freebench and 
dower t 

Freebench differs from dower chiefly in this, that* 
dower attached to all freehold lands of inheritance of 
which the husband was solely seised at any time- 
during the coverture ; but freebench does not usually 
attach until the actual decease of the husband, and 
was therefore no bar to a free alienation by him. 

A. having Toarried after the Dower Act (3 <fe 4r 
WUl. 4, c. 105), purch/ised and loas duly admitted to 
copyhold lands^ and by a deed executed by him, de- 
clared that his widow should Tiot be entitled to dower 
out of such copyhold lands ; ivill tlie widow be barred 
of her customary dower out of such copyhold lands by 
such deed 1 

The Dower Act does not extend to copyholds > 
his widow, therefore, will not be barred of her free- 
bench. 

By what assurance 07' assurances does a copyholder 
pass his estate to a purchaser or mortgagee ; and is 
there any, and what, differeTice in the form of assurance 
to a purchaser or mortgagee ? 

A copyholder passes his estate to a purchaser by a 
surrender of his estate to the lord, and an admittance 
or grant by the latter, de novo, to the purchaser. By 
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the surrender, no estate is vested in the surrenderee as 
copyhold tenant, his title is not perfected until admit- 
tance. In the case of a mortgagee, the surrender is 
made upon condition that the money remains unpaid 
at the time appointed. If the money be paid, the sur- 
render not being perfected by admittance, is void, 
without further ceremony. The mortgagee is not 
admitted unless he wish to take possession ; but the 
conditional surrender constitutes the only security ; 
when the mortgage is satisfied, entry thereof is made 
on the Court Rolls. 

A., being a surrenderee of copyhold estate, but not 
culmitted, assigns his interest to B ; is the lord com^ 
jpellable to admit B„ on payment of a single fine t 
atul Itow would the case stand, if instead of a sur^ 
render to A,, there had only been a covenant to sur^ 
reiuler ? 

A surrenderee cannot transfer the benefit of the 
surrender so as to give the transferee a right to admit- 
tance. A. therefore must be admitted and then sur- 
render to B., who can then compel admittance. But a 
double fine will be payable, as there are two admit- 
tances. If, however, there had only been a covenant 
to surrender and no actual surrender to A., he could 
assign his equitable interest under such covenant to B., 
who could thereupon compel the covenantor to surren- 
der to him, and then obtain admittance on such sur- 
render. Only one fine would be payable, as there 
would only be one admittance. 
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Describe how customary freeholds are conveyed 
inter vivos. 

In some instances by deed of bargain and sale, in 
others by deed of grant instead of surrender ; admit- 
tance is, however, necessary. 

What is requisite to he done by a devisee of copy- 
hold to complete his title ? 

The devisee must be admitted, and pay his fine to 
the lord. Formerly, presentation of the will at the 
next court was required, but now the mere delivery of 
a copy of the will to the steward is sufficient to autho- 
rise its entry on the rolls. 

A devisee of copyhold estate dies ^vithout being 
admitted; wiU a devise by Mtti operate to pass it, and 
lender what authority ? 

By the 1 Vict. c. 26, s. 3, all the real estate of the 
testator may be devised, and under that description all 
his copyholds, though he should not have been admitted 
to them himself, are expressly included. 

Is there any mode by which a testator, seised of 
copyhold estate, and intending that it should be sold 
after his decease, can avoid the necessity of the ad- 
mittance of the trustees of his will, and the payment 
of a fine by them, befoi*e a sale can be effected ; a/nd if 
so, how} 

Tea; the testator should by his will direct his 
executors to sell his copyhold estates. Such a direc- 
tion gives the executors only a power and no estate, 
nnd there is no occasion, therefore, for them to be 
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admitted ; the purchaser from them, provided the lands 
are sold before the lord has time to seise the land 
guoitsque, will alone require admittance by virtue of his 
executory estate which arose on the sale. So, if the 
testator devise his copyholds to such uses as his 
trustees should appoint, and subject thereto to the use 
of his trustees and their Heirs with a direction to sell, 
the trustees can make a good title without being^ 
admitted, even though the lord has, in the meantime, 
seised the land quouaqus. 

Can copyhjolds he entailed; and by what means f 
It is only by a particular custom that copyholds csa 
be entailed, for the statute de donia does not extend 
to lands of this tenure ; a limitation, therefore, to a man 
and " the heirs of his body," in a copyhold will, ordi- 
narily, and in the absence of a custom to entail, create 
not an estate tail, but a fee-simple conditional at 
Common Law. 

State the mode of barring legal and equitable estates 
tail in copyhold lands, and the mode in which the 
protector of a settlement may give his consent to a 
copyholder barring his estate tail, whether legal or 
equitable. 

Formerly, estates tail in copyholds were barred by 
customary recovery, or a forfeiture and re-grant ; but 
since the Fines and Recoveries Act, a legal estate tail 
may be barred by a surrender, which requires no 
enrollment otherwise than by an entry on the Court 
Rolls. An equitable estate tail may be barred by sur- 
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render, in the same way as if the estate were legal; or 
by deed, in the same manner as if the lands were free- 
hold. The deed must be entered on the Court Bolls, 
and need not be enrolled in the Supreme Court. The 
protector may consent by deed, to be executed either 
on or before the day on which the surrender is made, 
or the deed barring the entail is executed and entered 
on the rolls, or he may concur in the surrender ; in 
which case the entry of the surrender must expressly 
state that such consent is given. 

Give the 'mode of creating and traiiaferrmg equitable 
interests in copyholds on sale or mortgage 1 

The Statutes of Uses relates exclusively to freehold, 
not to copyhold, as the legal seisin is in the lord. But if 
a surrender be made by one person to the use of an- 
other, upon trust for a third, the court will compel the 
surrenderee to perform the trust, as in the case of free- 
holds. The surrenderee is admitted and is the legal 
copyhold tenant of the lord, but he must account for 
the rents and profits to his cestui que trust Such an 
equitable estate cannot pass by surrender, as the cestui 
que trust is not the legal tenant ; but it may be trans- 
ferred by any ordinary mode sufficient to pass an 
equitable interest in other xBases. An equitable estate 
tail, however, may be barred by surrender, as before 
explained ; and husband and wife may by surrender 
dispose of the wife's equitable estate, in the same way 
as if it were legal. 

If copyholds ivere devised to a trustee ujxyn trust for 

c c 
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A, far life, and after his death to B. absolutely, and B. 
sftouUl sell his remainder, hy vJuU assui'ance dundd 
the fToperty he conveyed to a purchaser, the trustee 
having been admitted I 

B/s estate being merely eqaitable, the proper mode 
of assurance is by deed of assignment, as explained in 
the last answer. 

Haw can a married woman convey her copyhold 
estates! Distinguish as to the legal and equitable 
estate therein f 

The legal estate in the copyhold lands of a married 
woman may be conveyed by surrender by her husband 
and herself, she being on such surrender separately 
examined as to her free consent by the steward or his 
deputy. Her equitable estate may be conyeyed in the 
xame way, but more properly by deed, executed by her 
with her husband's concurrence, and acknowledged in 
the same way as if the lands were freehold. Such a 
deed need not be entered on the Court Rolls. 

A person having no right in a copyhold is admitted 
tenant hy the lord : what, if any, act by the person having 
the right wiU perfect the title of the person admitted f 

A release of his right by the person entitled thereto 
to the tenant in possession by a wrongful title is a good 
extinguishment of such right, and is all that is required 
to perfect the title of such wrongful tenant. 

Can the lord "approve^' paH of the waste lands 
of the munor, and, if so, under what law, and to what 
eoctent, and subject to what restrictions, if any f 
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Under the Statute of Merton (20 Hen. 3, c. 4) the 
lord of a manor may inclose or *' approve " against 
common of pasture, though not in general against 
common of herbary or estovers, so much of the wastes 
as he pleases for tillage or wood grounds, provided he 
leaves common sufficient for such as are entitled 
thereto. 

Of whjai tenure loiU an aUotvient under an Indoaure 
Act made in rsapect of copyhold estate, be, supposing 
the Act to be silent in this respect ? 

Freehold, as an allotment made under an Inclosure 
Act to the owner of a copyhold estate, in respect of his 
right of common, will not be of copyhold tenure unless 
so provided in the Act. 

Can a Court of Equity make a decree for partition 
of copyhold estate as of freehold, and under what 
authority ? 

Yes ; by the Copyhold Act, 1841, a Court of Equity 
could, and the first division of the Supreme Court can 
now make the like decree for partition of copyhold or 
customary lands, as could then be made of freeholds. 
(4 & 5 Vict c. 35 s. 85.) 

Explain in a familiar manner the service rendered 
in respect of copyholds, and to whom ; and the reasons 
for the general discontinuance and commutation of 
such services into money payments i 

The services were rendered to the lord of the manor, 

and consisted of the following: the oath of fealty, 

together with suit to the customary court; rents, though 

c c 2 
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generally of a small amount ; heriots due on the death 
of a tenant, and sometimes a relief payable by his heir ^ 
fines due on a change of tenancy, and such other ser- 
vices as were due by special custom. The lord was also 
entitled to the timber aiid minerals of the copyhold 
land. The reasons for the discontinuance and com- 
mutation of such services and rights into money pay- 
ments were, that they were found productive of 
considerable inconvenience to copyhold tenants, with- 
out any sufficient corresponding advantage to the 

lord. 

Can the lord of a copyhold TnaTwr be compelled to 

enfranchise ? If so, in what case, a/nd by whom; arid 

how are the expenses of the enfranchisement borne t 

By the Copyhold Act, 1852, the enfranchisement of 

copyhold is compulsory at the instance either of the 

tenant or of the lord, if the tenant were admitted after 

the 1st July, 1853. If the tenant were admitted 

before that date, the tenant can require enfranchise' 

ment, only on payment of such a fine as would be due 

on admittance, and two-thirds of the steward's fees. 

The expenses of the enfranchisement are borne by the 

party who required the same, and may be charged on 

the manor or the land enfranchised. 



INCORPOREAL HEREDITAMENTS. 

What [are incorpoi*eal hei^editaments ? And state 
the several soiis. 
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An incorporeal hereditament is any possession or 
flubject of property, whether real or personal, capable 
cf being transmitted to heirs, and not the object of 
bodily sensea In effect, however, it is exclusively 
applied to things real, and is a right annexed to, or 
issuing out of, or exercisable within, a corporeal here- 
ditament reuL They consist for the most part of 
rights in cdieno solo; and these are generally distri- 
butable into profits, such as the right to feed cattle or 
take fish ; and easements, tending rather to the con- 
venience than the profit of the claimant, such as a 
right of way. 

They are also divided into appendant, appurtenant^ 
and in gross. 

How are corporeal and incorpai^eal hereditaments 
respectively conveyed t 

Since the 8 & 9 Vict, c 106, by deed of grant. 
Formerly, corporeal hereditaments were said to lie in 
lively, and incorporeal in grant. 

State concisely the meaning of the terms intercommon 
and com/man of estovers. 

Intercommon, or common pur cause de viciTiagCf 
arises by prescription, where two commons adjoin each 
other, and the persons having a right of pasturage 
only over one of the commons allow their cattle to 
range indiscriminately over botL Common of estovers 
is the right of cutting wood from the forests or wastes 
of another for the use or furniture of a house or farm. 
It is claimed by prescription or grant 
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Wheii lands culjoin a Hver, to whom does tlie soil 
of the river pi^esumptively beloTig ; and does it raake 
any difference whettier the river be a tidal one or no ? 

In private rivers (i.e., those not navigable) the soil 
of one half of the river to the middle of the stream 
belongs to the owner of the adjoining lands. In public 
rivers (as far, at least, as the tide flows) the bed apper- 
tains jwiwid/oci^ to the Crown. 

In wJumi is the ownership of the seashwe helow 
high water-mark vested cw a general rule, and what 
exceptions niay there be to such rule t 

Presumptively in the Crown ; but grants of parts 
of the seashore have frequently been made to subjects, 
and such grants may be presumed by proof of long- 
continued and uninterrupted acts of ownership. 

Wliat is a rent-charge, and how created ? 

A rent-charge arises where a man by deed grants, 
out of the land whereof he is seised, a certain rent 
payable to another, or makes over to another his 
whole estate in fee simple, with a certain rent pay- 
able thereout, with the addition of a clause of distress. 
A rent-charge, being an incorporeal hereditament, can 
only be created by deed or will. 

May a rent-charge be granted in fee, or limited by 
way of use ? Is it necessary or usual to give a power 
of distress f 

A rent-charge, being a separate incorporeal heredi* 
tament, may be granted in fee, either by a grant at 
common law, or by a conveyance operating under the 
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« 

Statute of Uses. A power of distress is nearly always 
given ; if no such power, the rent is called a renUseck, 

What i8 a rent-seek i 

A rent-seek (redditus siccus), a dry or barren rent, 
is where the owner has neither seignory nor reversion 
(as in the case of rent-service), nor any such express 
power of distress as mentioned in the last answer. 
Ho distress could formerly be made for it ; but now the 
4 Geo. 2, c. 28, s. 5, gives a remedy by distress for rent- 
seek, in the same manner as rent reserved upon lease. 

How does the rent that is reserved in a lease differ 
from a rent-diarge J 

The former, called a rent-service, accrues in con- 
nection with tenure, usually attended by fealty and 
other services. To it the common law attached, as of 
common right, the power of distress. A rent-charge 
has no connection with fealty, the owner having 
neither seignory nor reversion, and no power of distress, 
unless expressly given. 

What change has recently been made in the law vnth 
reference to a release frorti a rent-charge or judgrnent^ 
and hoiu and when was sfuch change made ? 

By 22 & 23 Yict. c 35, a release from a rent-charge 
of part of the hereditaments charged therewith shall 
not extinguish the whole rent-chaige, but shall only 
bar the right to recover any part of it out of the here- 
ditaments released. Before this Act, a rent-chai^e 
was, in effect, extinguished by a release of part of the 
hereditaments. 
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So, by sect. 11 of the above Act, a release fmrn a 
judgment of a part of the hereditaments chained shall 
not affect the hereditaments remaining nnreleased. 

What 18 the effect of the purchase of any part of the 
land charged with a rent-ckarge by ike owner of the 
rent-charge f 

It will operate as a virtual release of the whole, a 
rent-charge being regarded as a thing entire and in- 
divisible, and not like rent-service, capable of s^ppor* 
tionment. This is so, notwithstanding the statute 
mentioned in the last answer. 

State the chief differences between an income derived 
from rent and from interest on money lent on mort- 
gage. 

The chief differences between them may be stated 
as follows : — ^Rent follows the nature of the property 
from which it issues, and is real estate. Interest 
follows the nature of the debt in respect of which it is 
payable, and is personal estate. Benti therefore, goes 
to the heir ; interest, to the personal representatives. 
For the non-payment of rent, the remedy is by distress 
and action ; for the non-payment of interest, by action 
only. Interest has always been considered as accruing 
de die in diem^ and apportionable in respect of time 
accordingly. Bent was by the common law regarded 
as entire and indivisible, and not apportionable. Since 
the Apportionment Act, 1870, however, there is no 
difference between them in this respect. (See Lynch's 
Stat Law, 1870.) 



^w 
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Define an easefnumtt and give examples. 
It is a right which the owner of one tenement^ called 
the dominant tenement, has over another, called the 
servient tenem^at, to compel the owner thereof to 
permit to be done, or to refrain from doing, something 
on such tenement for the advantage of the former. 
It is either an ajffirmative easement^ ie., where the 
owner of the servient tenement must permit some act 
to be done by the owner of the dominant tenement, 
as in the case of a right of way ; or n^gative^ where 
he must refrain from doing some act, as not to obstruct 
light or air. 

Can a right of way be conveyed; and, if so, how f 

A right of way being an incorporeal hereditament 
can be conveyed by grant at common law, or by con- 
veyance under the Statute of Uses. 

Can a parol lease be granted for any period of the 
right of sporting over an estate I 

No ; a right of sporting over an estate is an incor- 
poreal hereditament ; and a lease of incorporeal here- 
ditaments is, and always was, required to be by deed. 

How may easements^ euch as rights of way, or of 
drains, or of water, be created de novo, and how ac- 
quired by prescription 1 

They are acquired de novo^ either by express grants 
which must be by deed ; or by implied grant, as in the 
case of the severance by the owner of a tenement into 
two or more parts : Thus, where the owner of two tene- 
ments sells one, a grant will be implied of those apparent 
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and continuous easements, which during the unity of 
possession ^vere enjoyed under the title of ownership. 

By prescription they are acquired by showing an 
enjoyment, which must be peaceable, without inter- 
ruption, and as of right, for the periods limited by 
2 & 3 Will. 4, c. 71 ; before that Act, by showing 
such enjoyment from time out of mind. {Sury v. 
Pigoty L. C. Conv.) 

State the periods of the stdtutahle limitation of time 
for enforcing daivia on land after the rigid adeemed ; 
in case of rights of coTiimon, right of way and of 
water, and right to the use of light, respectively? 

By 2 & 3 Will. 4, c. 71, it [is enacted that, where 
there has been an uninterrupted enjoyment of a right 
of common for thirty years next after the right of 
action accrued, the prescriptive right is not to be 
defeated by showing only that the enjoyment com- 
menced at a period subsequent to the era of legal 
memory. The time during which the adverse party 
is under disability, or tenant for life, or during which 
an action is pending, is excluded. After sixty years 
the claim is indefeasible. In the case of way and 
other easements, and waters, the periods are twenty 
years and forty years. And an uninterrupted enjoy- 
ment of lights for twenty years gives an absolute and 
indefeasible right to them, unless the enjoyment took 
place under some instrument in writing. 

Of what do great and small tithes consist ; andwhat 
is a modus, and what a tithe rent-charge t 
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Great tithes generally comprise com, hay, and 
wood; small tithes consist of all mixed tithes^ i,e., of 
wooly milk, and pigs, &c. ; and personal tithes, as of 
manual occupations, trades, fisheries, and the like. 
A Tfiodua (dedmandi) is a particular manner of tith- 
ing, which is allowed by immemorial usage, different 
from the payment of one-tenth of the annual increase. 
A tithe rent-charge is an annual payment in lieu of 
tithes created under the Tithe Commutation Acts. 

Is a rent'cliarge payable to the rector or vicar under 
the Tithe Commutation Act Jixed^ or does it vary ; and 
if it varies, how is the amount to he oscertaiTied I 

It varies with the price of corn. The amount is 
ascertained by the advertisement inserted every year, 
under the authority of the Board of Trade, in the 
London Gazette, stating the average price of com for 
the preceding seven years. 

A testator seised in fee of lands, and also of the 
tithes of them, devises the lands without expressly 
including, or showing his intention to include, the 
tithes. Will the latter pass to tiie devisee of the land ? 

Thtey Tvill not ; as they are a distinct subject of pro- 
perty from the lands out of vrhich they issue. 

What wUl be the effect as regards merger of sub- 
jecting a tithe rent-charge by a aetUemervt to the same 
limitations as the land out of which it issues, and is 
any one wlio m^y be entitled under such settlement 
aUe to control such effect ! 

No effect ; as tithes are a distinct inheritance from 
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the lands out of which they issue. Bj the late Acts, 
however, whenever the tithe rent-charge and the lands 
are settled to the same uses, any person seised in 
possession of an estate for life in both, is enabled, by 
deed or declaration under seal, confirmed by the Com- 
missioners, to merge the tithe rent-charge in the inhe- 
ritance of the land. 

What is an advowson i and how may it he ax^wA, 
and wJuit i^ht does it confer on the owner f 

An advowson is the perpetual right of presentation 
to a rectory, vicarage, or other ecclesiastical benefice. 
It may be acquired in the same way as other incor- 
poreal hereditaments, by purchase and descent; and 
also by building a church, and endowing it The 
owner is called patron of the benefice, and, as such, 
has no interest in the glebe or tithe, but merely a 
right of nomination from time to time, as the living 
becomes vacant. 

How are advowsona severally denominated f 

Advowsons are of three kinds — presentative, dona-* 
tive, and coUaiive. They may also be either appen^ 
dant, when attached to a manor or other corporeal 
hereditaments ; or in gross, i.e., subsisting by them- 
selves, or belonging to a person, and not to a manor, 
&a (Notes to Fox v. Chester, L. C. Conv. 190.) 

On the appointment of a fit derk to a living, sta^e 
generally what forms must be gone through in the case 
of an advou'son presentative, and of an advowson 
donative. 
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In the case of an advowson presentative, the patron 
presents to the bishop some duly qualified clerk, whom 
the bishop is bound to institute to the benefice, and 
cause him to be inducted into it. In the case of an 
advowson donative, the patron's mere deed of donation 
is alone sufficient 

An ovmer in fee of an advmvson having presented 
to the living, dies intestate, leaving a son, A., and a 
daughter, A, by his first tuife, and a son, C, by his 
second wife. A. dies intestate^ and afterwards the in- 
cumbent dies; who is entitled to the advowson, and why ? 

Advowsons are descendible in the same way as 
freeholds of inheritance. The descen) is, therefore, to 
be traced from the purchaser; in this case, A.'s father. 
On the death of A., therefore, without issue and 
intestate, C, his half-brother, will become entitled. 
Before the Inheritance Act the descent was traced 
from the person who last exercised the right of pre- 
sentation. (Notes to Fox v. Chester, supra,) 

If an advowson descends to coparceners, hovj and 
by whom is tlve presentation to a livhig to he made ? 

If the sisters cannot agree, they must present in 
turn, according to seniority ; the eldest sister has the 
first presentation, and this privilege descends to her 
issue, or her husband, if tenant by the curtesy, or to 
her assigns. 

If two 01' more persons are seised of an advowson 
as joint tenants, how and by wlwni is the presentation 
to be made ? 
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Joint tenants must concur in a pFesentation, but if 
they present different clerks, the bishop may admit 
either, or refuse both ; in the latter case, unless the 
joint tenants concur 'within six months, the bishop 
may present by lapse. There may, however, be a par- 
tition to present in turns. 

An ddvoivaon is mortgaged in fee, the incumbent 
dies ; who has a right to present, the mortgagor or 
mortgagee ? Give the reason why the right of p^^esen- 
tation is in the one or the other. 

A mortgagee of an advowson is, until sale or fore- 
closure, in the nature of a trustee for the mortgagor, 
and must therefore present the nominee of the mort- 
gagor, even although there be an express agreement 
that the mortgagee shall present. 

A, is seised in fee of an advowson, the i^icumbejit 
dies, then A. dies, without having presented to the 
living; who, on A!s death, is entitled to present f 

The personal representative of A., not his heir ; for 
if the patron dies after a vacancy has happened, and 
before it is filled up, the right to present for the then 
next turn (being, as it were, a fruit fallen) is considered 
as personal, and not real, estate. 

In what cases, and in favour of what persons^ are 
covenants to resign a living legal f 

By 9 Geo. 4, c. 94, a covenant to resign a living 
in favour of some one nominee, or one of two nominees, 
is valid, provided (1) that where there are two 
nominees, each of them shall be, either by blood or 
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marriage, an uncle, son, grandson, brother, nephew, or 
grandnephew of the patron ; (2) that the writing shall 
be deposited, within two months after execution, with 
the Registrar of the Diocese, and be open to public in- 
spection ; (3) that the resignation made in pursuance 
of such engagement shall be followed by a presentation, 
within six months, of the person therein named. 

May an advowaon be aliened for any estate, and 
may the next presentation, or any number of presen- 
tations, be granted away; and if the grantee of the 
next presentation does not dispose of it in his lifetime, 
or by will, in whom will it vest t Can the right of 
pi^esentation to a church that is void be by any means 
aliened ? 

An advowson may be aliened for any estate, and 
the next, or any number of presentations may be 
gr<anted away. If the grantee of the next presentation 
dies intestate, it will, being a chattel real only, vest in 
his administnitor. 

The next presentation cannot be aliened during a 
vacancy, as such a sale would be void as simoniacal. 

Can an advowson^ or an ecclesiastical benefice, be 
charged, and, if so, howi 

An advowson may be mortgaged by the patron in 
the same way as any other real estate, viz., by a 
deed of grant, subject to redemption. 

As to charges on an ecclesiastical benefice (see 
ante). 

State generally the law of simony. 
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Simony is the corrupt presentation of any person 
to an ecclesiastical benefice for money, gift^ or reward ; 
BO called from the resemblance it is daid to bear to the 
sin of Simon Magus. 

By a Statute of Elizabeth, on such a presentation, 
both the giver and taker forfeit two years' value of 
the benefice, one moiety to the Crown, and the other 
to any one who will sue for the same ; the presenta- 
tion is also void, and the presentee is thereby rendered 
incapable of enjoying the same benefice, and the right 
of presentation is vested pro hdc mce in the Crown. 
And by a Statute of Anne, if any person, for money or 
reward, procure the next presentation to any benefice, 
and present himself, he is guilty of simony, and the 
presentation lapses to the Crown. 

A. purchases an advowson, and on avoidance pre-* 
sents ki/mself. A. purchases a neod presentatioTi,, and 
on avoidance presents hirasdf. Will eith&i^ presentor- 
tion be simoniacal ? 

A. may purchase an advowson, and present himself, 
without being guilty of simony, as the Statute of 
Anne, above referred to, does not apply to the purchase 
of an entire advowson, only to the next presentation. 
If A. purchase a next presentation, and present him- 
self, it is direct and palpable simony. 

HUSBAND AND WIFE. 

What are the rights of a husband with respect to his 
wife's freehold and copyhold estates t 



HUSBAKD AND WIFS. 401 

All Freeholds of which the wife is seised at the time 
of the marriage or afterwards, are by law vested in the 
husband and wife during the coverture, in right of the 
wife. During their joint lives the husband is entitled 
to the profits, and has the sole control and manage- 
ment: but he cannot convey or charge the lands 
for any longer period than while his- own interest 
continues except by way of lease for 21 years, under 
19 and 20 Vict. c. 120. These rights of the hus- 
band, however, do not attach where the wife is entitled 
to the lands for her separate use, either under 
any express limitation to that effect in a deed or 
will, or where (if married after 1870) the lands 
descend upon her as heiress or coheiress of an 
intestate. 

After the death of the wife, the husband may become 
solely seised for life as tenant by the curtesy — as 
to which, see ante, (Lynch's Stat. Law, 1870.) 

The rights of the husband in the Copyhold lands of 
his wife are similar to the above, but depend on the 
particular custom of the manor. 

When a vx/mom seised of an estate of inheritance 
marries, who can properly grant leases thereof; and 
to whom should the rent be reserved, and with whom 
the covena/ats entered into J 

By the 19 & 20 Yict« c. 120, any person entitled to 
the possession or receipt of the rents of any real estate 
in right of his wife who is seised in fee may grant 
leases thereof for 21 years, subject to the same conditions 
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as before detailed with respect to leases by tenants for 
life (s. 32). (See anU.) 

The rent can be reserved to the husband, and the 
covenants entered into with him. 

Suppose the husband to demise the unfes lands, arid 
she survives her husband^ what positive or contingent 
tenancy has the lessee t 

If the lease were granted under 19 & 20 Yict c. 120 
(see last answer), it will be good against the wife, and 
all persons claiming under her. (S. 33). K not so 
granted, the wife may avoid it on the death of her 
husband. 

What interest and power does the husband take in 
and over the following property of the wife; her per- 
sonalty in possession, her chattels real, her choses in 
action ; and what effect has the death of hufband or 
wife on this interest ? 

As to chattels real of which the woman is possessed 
at the time of the marriage, or which accrue to her 
during the coverture, the husband becomes possessed 
of them by the marriage in her right, and he is entitled 
not only to the profits and management of them, but 
he may also dispose of them as he pleases by any act 
during the coverture, and they are liable for his debts ; 
and if he survive her, they are absolutely hi& But he 
cannot in her lifetime bequeath them by will. And if 
he make no disposition of them before his death, and 
she survive him, they remain to her and do not go to 
his executors or administrators. 
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As to her chases in action, they do not become the 
husband's until he reduces them into possession ; and 
if he dies before this is done> they remain to his wife ; 
so, if she dies before he has reduced them into posses- 
sion they form part of her estate, but he is entitled to 
obtain administration of her effects, and as her adminis- 
trator become the owner of thenu 

The personal chattels of the wife become generally 
the absolute property of the husband. 

Property to which she is entitled for her separate 
use under any instrument, or by virtue of the Married 
Woman's Property Act, 1870, in the case of wages and 
earnings acquired by her, and any property to which 
(if married after the Act) she becomes entitled as next- 
of-kin of any intestate, and any sum not exceeding 
£200 to which she becomes entitled under any deed 
or will, and the paraphernalia of the wife are exceptions 
to the above. (Lynch's Stat. Law, 1870.) 

If a married woman is entitled to money secured 
by bond, and the hufba/nd dies in her lifetvme before 
the anfiount due thereon is paid, who becomes entitled 
thereto t 

It remains to the wife, as money secured by bond 
is a chose in action. See last answer. 

If a husband a/ad wife mortgage the leasehold estate 
of the wife, to whom wUl the equity of redemption 
belong if the husband survive the wife, and to whom 
if the wife survive her husband f 

It will belong to the survivor in each case. A mort- 
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gage by the husband of his wife's chattels real does not 
defeat the wife's right of survivorship, even although 
the equity of redemption is reserved to the husband, 
unless there is something in the form of the deed 
which rebuts the ordinary presumption that it was 
intended only as a security. (See Dart V. & P. 916 in 
notia,) 

What 18 the power of disposition given to the wife 
with concurrence of the husband over the wife's fviure 
or reversionary interest in personal estate by the Act 
affecting instruments made after 1857, and how to be 
exei'cised ? 

This Act empowers a married woman to dispose by 
deed of any reversionary interest in personal estate^ 
whether vested or contingent, to which she becomes 
entitled under an instrument made after 31st December, 
1857 (and which does not restrain her from so doing), 
with the exception only of an interest taken under her 
marriage settlement. Her husband must concur in 
the deed, and it must be duly acknowledged, as pro- 
vided by 3 & 4 WiU. 4, c. 74. 

What powers has a husband over his wife's rever^ 
sumary choses in action^ or other reversionary iTtteresta 
in personal estate during coverture ; and what are 
the rights of husband and wife in the distinctive event 
of each surviving t 

The husband has no power to dispose thereof abso- 
lutely without his wife's concurrence. He can only 
assign the interest to which he may be entitled him- 
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• 

6el£ If he survive the wife, he will, on taking out 
administration to her estate, become entitled to the 
property, or if he has assigned it, he will be bound by 
the assignment, and the assignee will take it. If the 
wife survive, she is absolutely entitled to the property, 
and no assignment by the husband alone can defeat 
this right The husband and wife can together 
dispose of such property, as mentioned in the last 
answer. 

Can a huAand convey his wife's reversionary lease- 
holds for years with or without his wife, or her rever^ 
sionary interest in personal chattels f 

The husband has an absolute power to dispose of his 
wife's reversionary leaseholds for years without her 
consent. As to her reversionary interest in personal 
chattels, see last answer. 

In what cases must the husband obtain letters of 
administration in order to obtain his wife*s cluxttels, 
real or personal i 

Where the wife dies in her husband's lifetime, her. 
choses in action not reduced into possession by the 
husband during her life, and also her chattels real, 
which are not vested in his possession in her right in 
her lifetime, will form part of her personal estate ; and 
the husband must take out administration to her effects 
before he can recover them. 

Land is given to such uses as A,^ an unmarried 
woman, should appoint, and in default, to her in fee. 
Can a good title be made by A. after marriage with- 
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out the concurrence of the husband, or v:hat farther is 
necessary to complete the eonveyance t 

A married woman may exercise a power of appoint- 
ment, without the consent of her husband, whether 
such power were given to her when married or single. 
If therefore the power to A. be valid and subsisting, she 
can make a good title without her husband's concur- 
rence: but if the power should bj any means have 
been suspended or extinguished, she can onlj convey 
her estate by deed acknowledged under the Fines and 
Recoveries Act. 

If a power be reserved to a feme sole, as such, to 
dispose of her estate by deed or vnU, can she exercise 
such a power during coverture f State the proper 
mode of framning a power enabling her to do so in 
either case. 

If a power be expressly reserved to a ** feme sole ** 
as such, or to a woman *^ being sole,'* it cannot be 
exercised by her during coverture. It should be ex- 
pressly declared to be exercisable by her *' whether 
covert or sole.'* 

State the nature and pri/ndpal incidents of *' sepa- 
rate estate." 

Separate estate is property, real or personal, which a 
married woman is entitled, in contemplation of equity, 
to hold for her sole and separate use. Its principal 
incidents are: (1) It is free from the debts and con- 
trol of the husband : (2) It can be charged and ccm- 
veyed by her at pleasure : (3) It is liable to her debts. 
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not only where she expressly charges her separate 
estate, but also for her ger^ral engagements, e. g. a 
bond by her: (4) It may be rendered inalienable 
during the coverture contrary to the general rule, in- 
validating aU restrictions on alienation. {HvXme v. 
TtnaTd, 1 L. C. Eq. 435 and 2 St C. 292.) 

In case of the settlement of real property in fee to 
the separate use of a married wom/zn without reetrairU 
on anticipation, whai is the extent of her power of 
alienating or charging the eanye f 

She has full power in equity to alienate or charge 
the property either by deed or will, without the con- 
sent or concurrence of her husband. {Taylor v. Meads, 
12 L. T, RepL K S. 6.) 

When real property is limited (not in contemplation 
of m/irria^e) to the separate use of an unmarried 
vx>mun, without power of anHcipaiion^ what are her 
rights in such property while she remains unnfuirried, 
and what are tlie rights of her husband in U, if she 
subsequently marries without- a settlement t 

Wbile she remains unmarried, she has the absolute 
dominion over the property, and may dispose of it as 
she likes. Yet, if she do not dispose of it so as to put 
an end to the trust, and she marry without a settle- 
ment, the separate use clause and the restriction against 
alienation will be revived during such coverture. 

What are a mxirried womxin's powers of disposition 
over persoTud estate settled to her separate use ahso- 
lutely f 



r^m^ 



408 T^E PBINCIPLES OP THE LAW. 

8he has the same power of disposing of such separate 
property, by will or otherwise, as an unmarried woman 
would have, unless she is expressly restrained from 
alienation or anticipation. 

Ifjewda or other personal chattels are giwn to the 
separate use of a married woman, but without naming 
a trustee, and the husband receives possession ofthem^ 
is the wife protected on any, and, if any, what prin- 
ciple ? 

The wife is protected in equity, on the principle, that 
such articles are not to be reckoned amongst her para- 
phernalia, but are considered as given for her separate 
use ; and, like other separate estate, are free from the 
control and debts of her husband, and may be disposed 
of by her at pleasure. 

Where a life interest in money is limited to an 
unmarried female for life for her separate use, wUhovi 
power of anticipation, what are her powers over it 
while she remains unmarried; and what are the 
powers of her and her husband, or either of them, after 
inarriage, without a settlement ? 

While she remains unmarried, she is not thereby 
deprived of the powers of alienation ; she may there- 
fore make such disposition or settlement of such income 
as she thinks proper ; but should she marry without a 
settlement, the restraint on alienation will then attach, 
and during the coverture she will have no further 
power than that of receiving the income as it grows 
due. On her widowhood, however, her powers of 
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alienation will again revive : her husband has* no power 
at all over the property; as being settled to the separate 
use of the wife, it is altogether free from his control 

What is pimrmoney, cmd to what eactent is it reeo- 
verable if the payment is in arrear t 

Pin-money is a sum payable by the husband to the 
wife in virtue of a particular engagement, to be applied 
by the wife in attiring her person in a manner suitable 
to the rank of her husband, and defraying other per- 
sonal expenses. Only one year's arrears can be re- 
covered by the wife, and no arrears by her representa- 
tives. 

A. covemarda by marriage settlement that he will 
within three years from the marriage settle real estate 
of the value of £10,000 wpon certain trusts for the 
benefit of his intended wife, and the children of the 
w^rria^e ; no particular estates are specified in the 
covenant; at the ti/me of the settlement A. had two 
real estates only^ each worth £6000, which he after- 
wards conveyed to purchasers ; to one within^ and to 
ike other after, the expiration of three years ; the wife 
a/nd a child of the mjarriage were living at tlie ti/me of 
both the conveycmces, and both the purchasers hrvew 
that factj and were also aware of the covenant, and 
that A. had no other real estates. Has the wife or 
child amy, and what, claim on the two estates, or on 
either and which of them f 

It is a general rule that if a settlor covenant to con- 
vey and settle lands without specifying any in parti- 
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cular, such coyenant will not constitute a specific lien 
on his lands, and the covenantee will be deemed 
a creditor by specialty merely. The wife and children, 
therefore, in the case above will have no claim on the 
two estates, bat are creditors by specialty only to the 
amoant of £10,000. 

If a TTUirried woman is appoimted execuirix of a 
will, what jomt or separate powers have the executrix 
a/nd her husbavd over the testator's estate t 

If a married woman is appointed an executrix, she 
cannot accept the office without the consent of her 
husband, and having accepted it with his consent, she 
is unable, without his concurrence, to perform any act 
of administration which may be to his prejudice ; whilst 
he» on the other hand, may release debts due to the 
deceased, or make assignment of deceased's personal 
estate, without his wife's concurrence ; for as the 
general rule of law is that a husband and wife are but 
one person^ the power, and with it the responsibility, 
are vested in the husband. Nevertheless, she may make 
a will, without her husband's consent, confined to the 
personal estate of which she is executrix, and the 
executor of her will, so made, will be the executor of 
the original testator. 
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ACCIDENT, 10 

ACCUMULATION, 824 H $eq. 

ACTIO PERSONALIS, &c., 117, 119 

ADEliPTION OF LEGACIES, 85 

ADMINISTRATION, 

protection by, to crediton, 61 

Ofllflfl6t8,62 

Toluntaiy deeds, 68 
debts, priority, 68 
of inaolTent estate, 64 
de bonis non, 865, 866 
cum testamento annezo, 866 
letters of, 876 

ADVOWSON, 896, 897 
joint tenants of, 898 
mortgage o( 898, 899 
death of owner dnrinff yacancY, 898 
eoTenant to resign a fiving, when valid, 898 

AGENT, 

notice to, 109 

AGREEMENT, 

to perform one of two things, 140 
how determined, 177 

ALIEN, 

for what demands may sue, 106 
upon what right dependent, 106 
right of to hold property, 106, 298 
tmsi in faTOor of, when enforced, 106 
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ALIENATION, 

title by, 297 | 

who can ooiiTey, 297 
modes of, 299 

ALLOTMENT, 

under Inolosare Act> 887 

ANNEXATION, 

of chattel to freehold, 176 

ANNUITY, 

charged on real estate, 62 
for life or in perpetuity, 850 
annuitant maj demand prineipal, 851 

APPORTIONMENT, 78, 219. 281 

APPROVE, 

meaning of, 887 

ARBITRATION, 

agreement to refer to, 59 

specific performance, when price to be fixed bj, 60 

ASSAULT, 117, 119 

ASSETS, 862 

legal and equitable, 64, 862 
foreign, 867 

ASSIGNEE OP LEASE, 
liability of, 284 

ASSIGNMENT, BQIHTABLB, 
of chose in action, 51 
what necessary to complete, 52 
example of, 52 

ASSIGNMENT OP PERSONAL PROPERTY, 
to self and another, 224 

ATTENDANT TERMS, 288 

ATTORNMENT, 287 

AVERAGE, 

general and particular, 169 

B 
BANKRUPTCY, 

when real estate Tests in tmstee, 297 
effect of on power, 819 
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BARGAIN AND SALE, 311 

BASE FEB, 208, 331 

merger of in rerersion, 333 

BEQUEST OF LEASEHOLD, 360 

BILL OF EXCHANGE, 123 
inland and foreign, 123 
of infant, 124 
parties to, 124 

effect of giving time to acceptor, 124 
when payable, 125 
days of grace, 126 
extent of liabilities of parties to, 125 
consideration for, 126 
acceptance per pro., 126 
notice of dishonour, 126, 127 
by whom accepted, 127 
who primarily liable upon, 127 
overdue, 128 
loAt, 129 

Sayment before djae^ 130 
ifference between simple contract and, 180 
payable to bearer, 131 

BILL OF LADING, 167 

BOND, 142 

action on, 168 

BOROUGH-ENGLISH, 197 

BOTTOMRY BOND, 169 

BREAOP OF PROMISE TO MARRY, 
right of infant to sue upon, 132 

BRITISH SHIP, 

property in, how tranaferred, 167 
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CARRIERS, 

for what losses liable, 144, 145, 146 
remedy against, 145, 170, 172 

CATTLE, levant and oonohant, 184 
when impounded, 185 



CAVEAT EMPTOR, 
h^w far carried, 17 
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CESTin QUE TRUST, 

proceedings by, against trustee's agent, 47 
claim by, against trust, 48 

CHAMPERTY AND MAINTENANCE, 51 

CHARACTER, 

representation as to, 189 

CHARITABLE LEGACIES, 68, 69, 296 

CHARTER-PARTY, 166 

CHATTEL, 

personal, 198 
real, 223 

CHEQUE, 125 

crossing, effect of, 125 
time to present, 128 

CHOSE IN ACTION, 150, 198 
how assigned, 198, 194 
equitable assignment of, 51 
action by assig^iee of, 150, 151 
assignee of, bound by equities, 58 
alterations in law as to, 161 
of wife when nasses to husband's executors, 104 
instance of reduction into possession by husband, 153 

CLERGY, 

charge of benefice by, 228 

COACH, 

when proprietor liable, 115 

COKE, Lord, 

statement by, of case for relief, 3 

COMMON, 

tenants in, 280 

joint tenants and, 280, 281 

deyise by tenant in, 282 

how Beverfid, 282 

partition by, of single house, 288 

CONDITION, 

estatates upon, 243 
impUed, 244 
expressed, 244 
precedent, 244 
subseqaeot, 244 
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CONSIDERATION, 
explanation of, 143 
different kinds of, 802 
conyeyance wiihoat, 36 
when annuity, for parohase, 55 
meritorious, 60 

CONSTRUCTION, 

of deed and will, 248 
of contract, 136 

CONSTRUCTIVE, 
fraud, 18 
notice, 22, 23 

CONTRACT, 

what law gorema, 9 
maxims of construction of, 136 
when to be in writing, 187 
action on verbal, 138 
consideration for, 138, 189 
descriptions of, 141 
simple, definition of, 141 
privity of, 143, 234 

CONTRIBUTORY, NEGLIGENCE, 116 

CONVEYANCE, 

when fraudulent, 20 

effect of, without considentioxi, 86 (and see "Voluntary deed") 

two chisses of, 300 

extraordinary, 300 

ordinary, 300 

at common law, 306 

under statute of uses, 310 

by tenants in tail and manied women, 326, et nq, 

CONVERSION, 

constructive, 7, 195 
" out and out," 9 
for limited purpose, 37 
example of, 36 

COPARCENERS, 
who are, 279 
kinds of, 279 
devise by, 282 
descent of advowaon to^ 897 

COPYHOLD, 

origin of, 198 
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COPYHOLD — eofUinaed, 
incidents of, 376 

differeDce between freehold and, 878 
timber and minerals, 379 
leases by tenant, 880 
fine arbitrary, 380 

floe on admission of joint tezuuits» 880 
how conTcyed, 381 
surrenderee of, 382 
admittance of devisee, 888 
devise in trust for sale, 383 
enUil of, 384 
entail of, how barred, 884 
no use in, 885 

conveyance by married woman of, 386 
wroD^ul tenant, 886 
partition of, 387 
tenant's services, 887 
enfranchisement of^ 388 

CORPORATIONS, 
conveyance by, 298 

COUNSEL, 

notice to, 109 

COVENANT, 304 

to insure, breach of, 178 . j -« 

to Invest money in land, when cnforeed, 60 
to resign a living, 398 
running with the land, 304 
to stand seised, 310 

CKKDITORS, 

johit covenant of, 168 

CROSS REMAINDERS, 283 

CURTESY, 

tenancy by, 211 
requisites of, 211, 212 
in gavelkind, 211 
kow barred, 215 

CUSTOMARY FREEHOLD, 
nature of, 199 
how conveyed, 383 

D 

DEBT, 

specialty, priority of, 63, 141, 142 

of rdation, 171 
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DE BONIS, 304 

DEED, 300 

OBMQtiaU of, 168, 300 
execution of, 300 
reading, 301 
altemtioa in, 301 
how avoided, 301 
voluntary, 302 
ooQBtruction of, 343 
parties to sue on, 163 

DEFEASANCE, 309 

DEL CREDERE COMMISSION, 159 

DELIVERY OP SPECIFIC CHATTELS, 
when compelled, 61 

DESCENT, 

rules of, 369 
breaking the, 378 
peculiar customs, 876 

« DIE WITHOUT ISSUE,'* 
meaning o^ 347 

DILAPIDATIONS, 

liability of tenant for, 180 

DISCLAIMER, 

of estate, 297 

of tenure, 297 

by trustee under will, 290, 353 

DISTRESS, 

remedy by, 177, 179 

remedy by, suspended, 184 

meaning of, -181 

for what usually taken, 181 

how made, 182 

when made, 182 

breaking door to make, 182 

what liable to, 182 

^oods at an inn, 183 

authority to levy, 183 

sale of, 183 

wrongful, remedy for, 184 

on lodger's goods, 185 

under tithe commutation act, 186 
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DOG, 

injuiy by bite of, 120 

DONATIONES MORTIS CAUSA, 27 

DOWBB, 

edtaie in, 212 

at common law and by statute, 212 
of wife of tenant intail, 21 S 
differenoe between jointure and, 214 
how barred, 215 



EASEMENT, 893 
how created, 893 
how acquired by prescription, 393 

ELECTION, 

doctrine of, 84 
instances of, 84, 85 

ELEGIT (fee JUDGMENT) 

EMBLEMENTS, 195 

right of tenant for life to, 216 
right of executor to, 216 
right of tenant for years to, 225 
right of tenant at will to, 241 
right of clergy to, 217 

ENTIRETIES, 
estate by, 277 

EQUITABLE ASSIGNMENT 
of chose in action, 51 
what necessary to complete, 52 
example of, 53 

EQUITABLE ESTATE, 200 
in copyholds, 385, 386 

EQUITABLE OWNERSHIP, 
meaning of, 28 

EQUITABLE TITLE, 

when purchaser compelled to accept, 56 

EQUITABLE WASTE, 92 

EQUITY JURISDICTION, 
\v-here none, 3 
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EQUITY JURISPRUDENCE, 
origin of, 1 

distinction between, and law, 2 
definition of, 2 
beads of, 3 
peculiar objects of, 8 
division of, 9 

EQUITY OF REDEMPTION, 264 
purchase by mortgagee of, 259 

EQUITY TO A SETTLEMENT, 
wife's, 101 

how far enforced, 101, 102 
instances of, 102 
how lost, 102 

when relaxed in fayour of hnsband, 108 
amount settled, 108 

ESCHEAT, 
title bj, 294 

ESCROW, 801 

ESTATE. 

meaning of, 199 

legal and equitable, 200, 284 et teq. 

quantity of mterest, 201 

time of enjoyment, 265 

number of tenants, 276 

upon condition, 243, 244 

for life, 209 (tee Life) 

less than freehold, 201, 228 

in pos^ssion, 265 

in expectancy, 266 

in severalty, 276 

by implication, 845 

ESTATE FOR YEARS, 
nature of, 224, 225 
gift of, in taU, 226 

ESTOPPEL, 140, 306 
examples of, 141 

ESTOVERS, 

common of, 389 
definition of, 225 

ESSENCE OF CONTRACT, 
when time of the, 58 
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EVIDENCB, 

diyiBion of contiacU with reference to, 142 

EXCHANGE. 

no implied warranty, 309 

EXECUTED AND EXECUTORY TRUSTS, 
definition of. 31 
difference between, 31 

EXECUTION OF POWER, 11 

EXECUTOR, 

debts due from, 42 

expenses of, 48 

liabiUty of, 48, 284, 235 

profits chargeable with, 48 

may be witness, 339 

trustee of residue, 363 

assignment of leaseholds by one, 364 

dc son tort, 120, 364 

transmission of office, 365 

maker of note, 130 

right to sue, 170 

EXECUTORY CONTRACT, 144 

EXECUTORY DEVISE, 364 

difference between shifting use and, 356 
between remainder and, 356 
perpetuities, 356 

EXPECTANT HEIR, 
purchase from, 18, 53 
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FATHER, 

when deprived of custody of child, 93 
power to appoint guardian, 94 

FEE-SIMPLE, 
estate in, 202 
tenant in, 202 
how created, 202 
kinds of, 203 

FEE-TAIL, 

ei«Ute in, 204 
kinds of, 205 
how created, 206 
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TEE'TAlL-^fUinued. 
leases b^ tenant, 207 
in remainder and poBsession, 207 
discharge of inenxnbranoes, 208 
difference between fee-simple and, 208 
how barred, 828 
conTeyanoe by tenant, 828 
contract by tenant^ 883 

FEOFFMENT, 806 
under custom, 807 
onuBsion of indorsement on, 807 
no longer neoessarr, 307 

FINES AND RECOVEBIES, 
nature and object, 826 
act abolishing, 827 

FIXTURES^ 

what may be removed, 178 

FOREIGN JUDGMENT, 
administration, 64 

FORFEITURE, 

relief against, 82, 88, 238, 288 
on treason or felony, 248 
title by, 295 

FRAUD, 15 

instances of, 15 
in purchaser, 15 
inadequacy of price, 16 
relief against, 17 
constructive, 18 

on husband's marital rights, 19 
when no relief, 21 
misrepresentation, 118 

FRAUDS. STATUTE OF, 
contract within, 54 

FRAUDULENT CONVEYANCE, 
as against purchaser, 20 

FREEBENCH, 880 

difference between dower and, 381 

FREEHOLD, 201 

FURNITURE, GIFT OF, 193 
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G. 
GAME, 

right to follow, 117 

GAMES, 140 

GAVELKIND, 
nature of, 197 
descent in, 198 
features of, 198 
cartesy in, 211 

GOODS SOLD, 
property in, 156 

GRANT, 

no warranty implied, 308 

GROUND RENT, 236 

GUARANTEE, 

of bill of exchange, 181 
incidents of, 187» 189 
consideration for, 187 
to several^ 188 
in writing, 188 
example of, 189 

GUARANTOR, 

when discharged, 188 



HALF-BLOOD, 370, 371, 396 

HEIR, 

apparent, 868 
pre8umi>tiYe, 868 
disinheritance of, 345 . 
deyise to, 293 
expectant, 18, 53 

HEREDITAMENT, 
definition of, 192 
corporeal, 193 

incorporeal {ue Incorporeal hereditament) 
conveyanoe of oorporeal and inoorporeal, 889 

HERIOT, 380 

HUSBAND. AND WIFE, 
contracts between, 96 
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HUSBAND AND WIFE—eanUnued. 
mutual righto o( 104 
marriage with debtor, 183 
hnalNuid*! liabilify for wife's debts, 183 
wife's liability for debts before marriage, 184 
principle of husband's liability, 185, 186 
mfanc^ of husband, 185 
desertion by husbvid, 135 
lands of wife, 401 
lands of wife, lease of, 401 
rights of husband, 104, 105 
mortgage of wife*s estate, 404 
wife's reversion in personalty, 404 
husband wife's administrator, 405 
exercise of power by wife, 406 
wife's separate estate, 406 
husband's ooTenant to settle, 409 
wife's pin money, 409 
wife executrix, 410 



IDIOTS (see MARRIED WOMEN), 
lease by, 227 

IMPLICATION, 
estate by, 865 

IMPLIED TRUST, 35 

IMPROVEMENTS, 

by tenant for life, 220 

INADEQUACY, 

of price presumption of fraud, 16 

INCORPOREAL HEREDITAMENTS, 389 
kinds of, 889 
how conveyed, 389 
lease of, 393 

INFANCY, 132 

INFANTS, 

when protected, 93 
contracts by, 94 
access to, 105 
liability of, 112, 131, 132 

action by» ^^^ ^^^ 
father's liabUity, 131 
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INHERITANCE ACT, 370 

INJUNCTION, 89 ' 
restraint by, 89 
private letters, 90 
time of applying for, 90 

INNKEEPERS, 
lien of, 147 
liability of, 147 
remedy against^ 148 

INSURANCE BY LESSEE, 233 

INTERCOMMON, 389 

INTERESSE TERMINI, 228, 229 

INTEREST, 
rate of, 170 
on debt, 172.173 

INTESTATE, 368 

distribution of personal estate of, 374 
domiciled abroad. 376 

INVESTMENT, 94 

IRISH JUDGMENT, 63 

J. 

JOINT-TENANTS, 
who are, 276 
devise by, 277 

Surchase by, 277 
ifferenoe between tenants in common. &e., and, 277, 280 
release by, 278 
demise by, 282 
tenanqr how severed, 282 

JOINTURE, 213 

JOINTURING, 
power of, 104 

JUDGMENT, 
charge by, 262 
release from, 391 



lAND, 192 
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LANDLORD AND TENANT, 178, 175 

LESSEE, 352 

LEASE, 

contract for, 174 
by tenant for life, 217 
parol when yalid, 226 
bj infant, 227 
by idioU, &c., 227 
by remaindenuan, 227 
under power, 228, S17 et $eq. 
by way of use, 229 
agreement for, 229 
surrender of, 286 
determination of, 288 

LEASE AND RELEASE, 311 

LEGACY, 

to witneBB, 389 

to executor or creditor, 389 

specific, 858 

general, 859 

vested and contingent, 860 

to minor, 361 

to charity, 68, 69, 296 

duty, 866 

for particular purpose, 25 

death of legatee, 26 

interest on, 26 

interest on to child, 27 

construction of, 27 

LEGAL ESTATE, 200 

LEGATEE, 

proceedings by, 25 
pecuniary, 26 

LESSOR, 

liability of to repair, 232 
remedieB of, 288 

LETTERS, 

agreement in, 56 
publication restrained, 90 

LIABILITY, 

for debtfl of third person, 288 

LIBEL, 116 
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LICENCE TO ASSIGN, 283 

LIEN, 149 

LIFE, 

estate for, 209 

tenant for, 209 

payment of inoBmbnoiflei bj temmt for, 221 

LIGHT AND A IB, 
right to, 90 
interference with, 90 

LIMITATION, 

dense without words of, 844 
words of, in deed, 842 

LIVERY OF SEISIN, 807 

LORD CAMPBELL'S ACT, 118 

LUNACY, 95 



M. 

MAINTENANCE AND CHAMPERTY, 61 

MANURE, 

liability in respect of, 180 

MARITAL RIGHTS, 
fraud on husbands, 19 

MARRIED WOMEN («« IDIOTS) 
contract by, 95, 28 
property of, 97, 98 
assignment of foture interest by, 98 
liabUity of separate property for debts, 99 
conveyance by, 885 
severance of joint- tenancy by, 886 
conveyance of copyhold estate of, 886 
wiU of, 99, 100, 887 
alienation of chose in action by, 100 

MARSHALLING ASSETS, 66, 67 

MARSHALLING SECURITIES, 81, 82 

MASTER AND SERVANT, 
contract between, 153, 154 
liability of, 158 
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MASTER OF SHIP, 160 

MAXIMS, 

ciyus est, &c, 192 
actus Dei, &<5., 217 • 

nemo est hares, &c., 868 
seisina facit, &c., 870 
no right without, &c., 4 
equity follows, ftc., i, 6 
Tigilantibus non, &c., 4 
where there is equal, &c., 5, 6, 16 
equality is, &c, 5, 7 
he who comes, &c., 5 
he who seeka, &c., 5 
equity looking upon, &c., 5, 8, 9 
qui prior, &c., 5 
equity imputes, &c., 5 
• equity acts, ftc, 5, 8 

MERGER, 270 

MERITORIOUS CONSIDERATION, 60 

MINERALS, 820 

MISTAKE, 

definition of, 12 

distinction in, of fact and law, 12, 18 

of law, 13 

of fact, 18 

in will or deed, 13, 14 

MODUS DECIMANDI, 896 

MORTGAGE, 245 

yivum vadium, and, 245 

conversion of interest into principal, 246 

to several, 253 

effect of cancelling, 266 

assignment of, 266 

second, 257 

tacking. 257, 258 

registration of second mortgage, 259 

consolidation, 260 

equitable, 260 a teq, 

MORTGAGEE, 

rights and remedies of, 246 
right to fell timber, 247 
right to grant leases, 248 
remedies for rent, 248 
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MORTGAGEE— eona'fified. 
inBurance by, 249 
lale by, 249, 250 
action by, 251 
death of, 951 

right of widow of to dower, 858 
right to call in, 255 
incapacity of, 255 

MORTGAGOR, 

e(|uity of redemption of, 254 
right to grant leases, 248 
death of, 254 

riehtfl of heir or devisee of, 252 
right to pay off 255 

MORTMAIN, 295 

N. 

NEGLIGENCE, 

of servant, 118, 114 
oontributoiy, 115 

NEW RIVER SHARES, REAL ESTATE, 878 

NEXT FRIEND, 112 

NEXT OF KIN, 

when take per stirpes and per capita, 875 

NEXT PRESENTATION, 899 

NON COMPOS MENTIS, 95 

NOTICE TO QUIT, 174, 175 

NUDA PACTA, 148 

NUISANCE, 120 



O. 



OCCUPANCY, 210 
OUTLAW, 299 



P. 



PARENT AND CHILD, 

contract between, how looked upon, 18 
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PAROL EVEDBNCB, 126 



PAKSON, 

estate of, 221, 222 (and tee Reotor) 

PART PERFORMANCE, 
what amounts to, 55 

PARTICULAR ESTATE, 266 

PARTITION, 

re.ief by, 88 

of aingte house, 283 

deed of, 309 

of oopjhold, 387 

PARTNERS, 
loan to, 163 
remedy between, 164 
liability of, 165 
death of one, 168 

PARTNERSHIP, 

how constituted, 164 

PAYMENTS, 

appropriation of, 172 

PENALTY, 

for performance of agreement, 61 
rules as to gran ting ^ief, 82 

PERPETUITIES, 

rule against, 313, 323, 324, 325 
executory deyise, subject to, 356 

PERSONAL PROPERTY (see Property) 

PIN MONEY, 

arrears recoTerable, 97 

** POOL," 

meaning of, 192 

PORTIONS, 

Tested and contingent, 360, 361 

POSSESSIO PATRIS, 872 

POWER, 313 

general claims of creditors against appointees under, 21 
execution of deed under, 300, 821 
execution of will under, 321 
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POWER— con^muftf. 
appendant, 314 
in gross, 314 
appointment under, 814 
from whom appointee takes, 815 
when appointment takes effect, 316 
suspension and extinguishment of, 817 
assignment of eetate, 818 
effect of bankruptcy on 319 
to lease, 317 e^ ieq. 
to mortgage, and sell, 819 
of sale, 300 * 

to appoint among children, 322 
fraud on, 323 

rule against perpetuities, 825 
to married woman, 406 

PRESCRIPTION, 298, 894 

PRICE, 

inadequacy of, 16 

PRIMOGENITURE, 870 

PRINCIPAL AND AGENT, 169, 161 
authority to execute deed, 158 
authority when revocable, 159 
contract between, 159 
acts of sub-agent, 160 
contract between agents, 160 
liability of agent, 161, 162 
undisclosed principal, 162 

PRIVITY OF CONTRACT, 148, 284 
PROBATE DUTY, 866 

PROMISE, JOINT, 168 

PROMISSORY NOTE, 128 
to husband and wife, 129 
to feme sole, 130 
difference between, and simple contract, 130 

PROPERTY, 

devolution of on death, 196 
no estate tail in personal, 208 
divisions of, 191 
mixed, 195 
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PROTECTOR OF SETTLEMENT, 329, 330 
lunatic, 830 
married woman, 331 

PURCHASER, 

wilh notice of fraud, 16 
application of purchase money, 34 
who cannot be, 44 



B. 

RAILWAY, 

injuries sustained upon, 115, 121 

REAL ESTATE, 
when assets, 64 

RECAPTION, 
right of, 121 

RECOMMENDATION OR BEQUEST, 

when words of, create trust, 29 

RECTOR, 

difPerence between ricar and, 221 
obligations and rights of lay, 222 

REMAINDER, 
what is, 266 

different kinds, 266, 267 
what estate will support, 268 
when contingent remainder must vest, 268 
trustees to preserre contingent, 269 
cross, 283 

REMEDIAL EQUITY, 10 

RENT, 

liability of leasee for, in case of fire, 232 
difference between interest and, 392 

RENT-CHARGE, 

delinition of, 390 

how created, 390 

distress for, 391 

release from, 391 

difference between rent reserred on lease and, 391 

RENT-SECK, 

definition of, 391 
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KEPAIB, 

liabiUty of leMor to, 282 

RESIDUE, UNDISPOSED OF, 863 

RESTRAINT OF TRADE, 24 

REVERSION, 

defioitioQ of, 266 

difference between remainder and, 270 

RIVER, 

soil of, 390 

S. 
SALE, 

agreement for, of estate of another, 25 

SATISFACTION. 86 
when arises, 86 
example of, 86 
of legacy to strangers, 87 
of legacy to creditor, 87 

SCINTILLA JURIS, 288 

SEASHORE, RIGHT TO, 390 

SEPARATE USE, 96 

SETTLEMENT, 

when fraud on husband, 19 

SEVERALTY, ESTATE IN, 276 

SHELLEY'S CASE, 270, 331, 348 

SHIFTING USE, 812 

SIMPLE CONTRACT, 141 

debts by, when paid out of realty, 64 

SIMONY, 400 

SIX CARPENTERS* CASE, 116 

SLANDER, 116 

SOLICITOR, 

agreement for sale of business, 58 
acting for partner trastee, 107 
charge for costs on property recovered, 109 
lien of, 108, 109 
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BOLIClTOR—wrUinued. 
notice to, 109 
retainer of, 108 
right to stay cause, 109 
liability for negligence, 110 
notice before suing for costs, 111 

SOLICITOR AND CLIENT, 
transactions between, 107 

SPECIFIC PERFORMANCE, 
rules of equity and law as to, 49 
essential ingredients to obtain, 49 
when not enforced* 50 
example of, 50 
consideration necessary, 53 
of contract within statute of frauds, 54 
annuity consideration for contract, 57 
when ordered with compensation, 59 
of sgreement to refer to arbitration, 59 

SPRINGING USE, 812 

STOPPAGE IN TRANSITU, 166 

SUCCESSION DUTY, 278, 866 

SUFFERANCE, TENANT AT, 242 

SURETY, 

discharge of, 81 

SURRENDER OF LEASE, 236 



T. 

TACKING, 257, 258 

TAIL, 

estate in fee, 204 (and tee Fee-tail) 
no estate tail in personalty, 208, 348 
tenant in tail after possibility, &c., 210, 832 
money to be settled in, 884^ 

TENANCY, 173, 174 

TENDER, 

after bill due, 129 

TENTERDEN'S ACT, 154, 155 
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TENURE, 

different kinds of, 197 
borough English, 197 
. gavelkind, 197 
copyhold, 198 
customary freehold, 109 

TIME, 

when bar to suit against trustee, 34 
Tvhen of essence of contract, 58 

TITHES, 

great and small, 222, 395 
mixed and personal, 3i)5 
distinct from lands, 395 
rent-charge in lieu of, 395 
liow rent-charge yaries, 395 
merger of, 395 

TITLE, 

by purchase, 292 
by descent, 292 
by prescription, 293 
by escheat, 296 
by alienation, 297 
doubtful, 55 

TOWN AGENT, 
lien of, 108 

TRADE, 

contract in restraint of, 91, 149 

TRADE MARKS, 91 

TRESPASS, 

damages under £5, 121 

TRUSTS, 28 

diifernt kinds, 29 
executed and executory, 31 
wbal equity enforces, 32 
to sell and pay debts, 33 
implied, 35 
constructive, 89, 40 
resulting, 35 — 38 

TRUST ESTATE, 
devise of, 353 

TRUSTEE, 

when compelled to act, 41 
trusts do not fail for want of, 41 
allowance to, 41 
investments by, 42, 47 
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TRUSTEE —ron^intted. 
power to sell, 43 

payment by, under revoked power, 43 
sate to, 44, 45 
purchase by, 45, 290, 291 
when liable for receipts of co- trustee, 46 
when liable for fraud of his solicitor, 46 
retaining money, 48 
claim by cestui que trust against, 48 
under will with duty to perform, 281) 
delegation of office, 292 
disclaimer by, 290 

U, 

UNDERLESSEE, 
liability, 236 

USE, 

springing, 312 
shifting, 312 
executory/ 313 

USES AND TRUSTS, 284 et teq. 
USES IN STRICT SETl'LEMENT, 272 

V. 

VADIUM, VIVUM AND MORTUUM, 245 

VICAR, 221 

VOLUNTARY CONTRACT, 60 

VOLUNTARY t)EED, 802 
when supported, 32, 83, 802 
when sot aside, 32, 33 
burden of proof to set aside, 21 
when void, 30^ 

when ceases to be flaw in title, 303 
in favour of wife or child, 303 
rule as to between particular relations, 2*2 
when payable in administration, 63 
agreement to sell by settlor, 20 

W. 
WAIVER, 

of proviso for re-entry, 1 79 

WAGER, 

money von by, 139 
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WARRANTT, 

definition of, 157 
zemedy oa breach of, 158 

WASTE, 

definition of, 91 

ly tenant for life, 92, 19S, 215 

preyention of, 92 

equitable, 92 

by tenant in tail after poeaibility, ftc, 211 

by temnt for years, 225, 231 

WASTE LANDS OF MANOR, 
approTement of^ 387 

WATER, 

grant of, 192 

WAY, 

right of, 5 

WIFE'S, 

equity to settlement, 101 

WILL, 836 

who may make, 387 
how executed, 338 
witneBMfl to, 339 
blind teatator, 840 
unattested when valid, 340 
alterations in, 340 
revocation of, 341 
mortgage not revocation, 342 
revival of, 342 
codicil to, 342 

construction of, 27, 343 et tcq. 
after-acquired property, 346 
charge ef debts by, 362, 366 

f>robate of, 363 
and in colonies, 867 
made abroad, 867 

WILL, TENANT AT, 

ri^ht to emblements, 241 

WRITING UNATTESTED, 
when trust created by, 30 

Y. 

YEAR TO TEAR, TENANCY FROM, 
how created, 229 
how determined, 231 



